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SPECIAL NOTES

API publications necessarily address problemsof a general nature. With respect to partic-
ular circumstances, local, state, and federal laws and regulations should be reviewed.

AP is not undertaking to meet the duties of employers, manufacturers, or suppliersto
warn and properly train and equip their employees, and others exposed, concerning health
and safety risks and precautions, nor undertaking their obligations under local, state, or fed-
eral laws.

Information concerning safety and health risksand proper precautions with respect to par-
ticular materialsand conditions should be obtained from the employer, the manufacturer or
supplier of that material, or the material safety data sheet.

Nothing contained in any APl publication is to be construed as granting any right, by
implicationor otherwise, for the manufacture, sale, or use of any method, apparatus, or prod-
uct covered by letters patent. Neither should anything contained in the publication be con-
strued asinsuring anyoneagainst liability for infringement of |etters patent.

Generally,API standardsare reviewed and revised, reaffirmed, or withdrawnat |east every
five years. Sometimes a one-time extension of up to two yearswill be added to this review
cycle. This publicationwill no longer be in effect five years after its publication date as an
operative API standard or, where an extension has been granted, upon republication. Status
of the publication can be ascertained from theAPI Upstream Segment [tel ephone (202) 682-
8000]. A catalog of API publications and materialsis published annually and updated quar-
terly byAPI, 1220 L Street, N.W.,Washington, D.C. 20005.

This document was produced underAPI standardization proceduresthat ensure appropri-
ate notification and participation in the developmental process and is designated as an API
standard. Questions concerning the interpretation of the content of this standard or com-
ments and questions concerning the procedures under which this standard was developed
should be directed in writing to the standardization manager, American Petroleum I nstitute,
1220 L Street, N.W., Washington, D.C. 20005. Requests for permission to reproduce or
translateall or any part of the material published herein should also be addressed to the gen-
eral manager.

API standardsare publishedto facilitate the broad availability of proven, sound engineer-
ing and operating practices. These standards are not intended to obviate the need for apply-
ing sound engineering judgment regarding when and where these standards should be
utilized. The formulation and publication of APl standardsis not intended in any way to
inhibit anyonefrom using any other practices.

Any manufacturer marking eguipment or materials in conformance with the marking
requirements of an API standard is solely responsible for complying with al the applicable
requirements of that standard. API does not represent, warrant, or guarantee that such prod-
uctsdo in fact conformto the applicableAPI standard.

All rightsreserved. No part of thiswork may be reproduced, storedin aretrieval system, or
transmitted by any means, el ectronic, mechanical, photocopying, recording, or otherwise,
without prior written permissionfromthe publisher. Contact the Publisher,

API Publishing Services, 1220 L Street, N.W.,Washington, D.C. 20005.

Copyright©2003A mericanPetroleumlnstitute
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FOREWORD

This document has been devel oped to provide the oil and gas production industry guid-
anceon reporting rel easesof hazardoussubstancesand petroleumto water as required by the
CleanWaterAct (CWA) and reporting rel easesof hazardoussubstancesinto the environment
as required by the Comprehensive Environmental Response, Compensation, and Liability
Act (CERCLA) and the Emergency Planning and Community Right-to-Know Act
(EPCRA). This document only coversfederal requirements for release reporting under the
CWA, CERCLA and EPCRA. There are other federal, state, and local 1aws with spill or
release reporting requirements. It is important to understand that compliance with federal
reporting requirements does not necessarily satisfy state or local reporting requirements and
viceversa

The document covers the reporting of what most in the industry consider “emergency”
releases, which are unplanned and typically are not covered under a permit issued by a gov-
ernment agency. These releases may be to the air, to the ground (and potentially groundwa-
ter), to a storm water drainage system, to a waste water system which discharges into a
publicly owned treatment works, to traditionally navigable waters or to any other body of
water. This document addresses permit exceedances only to the extent that the exceedances
are in excess of an established reportable quantity. Releases exceeding permit stipulations,
but not meeting an established reportable quantity, may be reportable under other state and
federal regulations outsidethe scope of the CWA, CERCLA and EPCRA.

In preparing the document, API recognized the complexity of the reporting requirements
and chose aformat to help the user through the various steps associated with deciding what
and when to report. The heart of the document is Section 3, which consists of severa flow-
chartsthat addressthe numerous exemptions and requirements of the regulations. The flow-
charts were developed with the understanding that the user would have some basic
knowledge of the variousreporting requirements.

The flowcharts are supported by text (Sections 4, 5, and 6) designed to provide the user
with additional insight into the specific questionsaddressed in the flowcharts. For example,
the EPCRA section 302 flowchart asks, “ Doesthe facility have an extremely hazardous sub-
stance on site?’ The text of the document provides specific guidance on 1) what is consid-
ered afacility and 2) what chemicalsare consideredto be extremely hazardous substances.

Section 7 consists of 17 examplesof potentially reportable releases that can occur in oil
and gas production operationsand shows the user of the document how the flowcharts and
text are applied to determinewhether an eventis reportable.

A list of common cilfield chemicals that may trigger release reporting requirements is
included asA ppendixA.

The document is not meant to be a substitute for legal advice provided by an attorney.
Individuals and organizations using this guidance document are cautioned that requirements
of federal, state, and local regulations are constantly evolving and should be reviewed peri-
odically to assurethat a company’ s practicesare consistent with current law and regul ations.

This publication is under the jurisdiction of the APl Upstream Executive Committee on
Environmental Conservation. APl has made every effort to assure the accuracy and reliabil-
ity of the information contained in this document. API, however, makes no representation,
warranty, or guaranteein connectionwith this document and hereby expressly disclaimsany
liability or responsibility for loss or damage resulting from its use, includingloss or damage
arising from the violation of any federal, state, or local regulation with which this guidance
may conflict.

NOTE ON REFERENCES:AIl referencesto the Code of Federal Regulationsin thisdoc-
ument are to the edition revised as of July 1, 2002, unless otherwise noted, as updated by
Federal Register noticesas of the date of publication of this Bulletin. Referencesto the stat-
utes areto the versionsin effect as of the date of publication. Daily Federal Register notices
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and the Code of Federal Regulations are available online from the Government Printing
Officewebsiteand the Environmental ProtectionAgency websitel

API publications may be used by anyonedesiringto do so. Every effort has been made by
the Instituteto assurethe accuracy and reliability of the data.containedin them; however, the
Institute makes no representation, warranty, or guaranteein connectionwith this publication
and hereby expresdly disclaims any liability or responsibility for loss or damage resulting
fromitsuseor for theviolation of any federal, state, or municipal regulation with which this
publicationmay conflict.

Suggested revisions are invited and should be submitted to the standardization manager,
American Petroleum Ingtitute, 1220 L Street, N.W.,Washington, D.C. 20005.

1The Federal Register is available from the Government Printing Office website at http://
Www.access.gpo.gov/su_docs/aces/aces140.html, and daily notices are posted on the Envi-
ronmental Protection Agency website at http://www.epa.gov/epahome/rul es.html#proposed.
The National Archives and RecordsAdministration makesthe current Code of Federal Reg-
ulations available online at http://www.access.gpo.gov/nara/lCFR/index.html, and the EPA

postsits regulations at http://www.epa.gov/epahome/cfr40.htm. D ocuments
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Environmental Guidance Document:

Release Reporting for the Oil and Gas Exploration and Production Industry as
Required by the Clean Water Act, the Comprehensive Environmental Response,
Compensation and Liability Act, and the Emergency Planning and Community
Right-to-Know Act

1 Overview of Relevant Statutes
1.1 CLEANWATER ACT (CWA)!

Section 311(b) of the CWA, 33 U.S.C. §1311(b), prohibitsthe discharge of harmful quantitiesof oil or hazardous substancesin
or on “navigable watersof the United States, “includingabroad range of bodiesof water that are not literally navigable. The person
in chargeof avessel, an onshorefacility, or an offshorefacility must report to the National Response Center (NRC) prohibiteddis-
chargesof oil or hazardoussubstances. Regulations define the reportablequantities(RQs) of hazardoussubstancesand the harmful
quantity of oil, which includes any amount that creates a sheen. Section 4 includes a detailed discussion of CWA notice require-
ments.

1.2 THE COMPREHENSIVE ENVIRONMENTAL RESPONSE COMPENSATION AND LIABILITY ACT (CERCLA
OR SUPERFUND)?

Although CERCLA is known primarily for its provisions dealing with the clean-up of sites where hazardouswastes and haz-
ardous substanceshave been abandoned, CERCLA 88102 and 103, 42 U.S.C. 889602 and 9603, establisha programfor reporting
releases of hazardous substances. Section 103(a) requires any person in charge of a vessel or an onshore or offshore facility to
notify the NRC as soon as that person has knowledge of arelease of an RQ of a hazardous substancein a 24-hour period. CER-
CLA providesrelief from reporting rel easesthat are “federal ly-permitted,” and reduced reporting requirements apply for releases
that qualify as“continuousreleases.” Crude oil (petroleum) and natural gas, or any fraction thereof, are excluded from the defini-
tion of hazardoussubstanceunder CERCLA. Section 5 includesa detailed discussion of CERCL A notification requirements.

1.3 EMERGENCY PLANNING AND COMMUNITY RIGHT-TO-KNOW ACT (EPCRA)3

EPCRA was adopted in 1986 as part of the SuperfundAmendments ReauthorizationAct, but it is afree-standing statute, sepa-
rate from the Superfund program.

EPCRA section 301 establishes a framework for local emergency response planning and requiresthe governor of each stateto
establish a State Emergency Response Commission (SERC). These state commissions then designate emergency planning dis-
trictsand appoint local emergency planning committees(LEPCs) for each district. EPCRA 8301, 42 U.S.C. §11001.

EPCRA also imposes several obligations on industry. Each facility with a threshold planning quantity (TPQ) of an extremely
hazardoussubstance (EHS) present must appoint an emergency coordinator and must notify the state commissionthat it is subject
to emergency planning requirements. EPCRA 88302-303,42 U.S.C. §811002-11003. Most importantly, 8304, 42 U.S.C. §11004,
reguiresafacility to notify SERCsand LEPCswhen it releasesan RQ of an EHS or a CERCL A hazardoussubstancein a 24-hour
period4

Other EPCRA provisions focus on providing information to the public on chemicals present in the community, including the
type, amount, location, use, disposal, and release into the environment of such chemicals. EPCRA 8311, 42 U.S.C. §11021,
reguires covered facilities to file copies of Material Safety Data Sheets (MSDSs) (or alist of chemicals covered by an MSDS)

1FederalWater Pollution ControlAct, 33 U.S.C. §1251 et. seq. Subsequent citationsto the CWA will appear in the text.

2Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. §9601 et seq. Subsequent citations to CERCLA will
appear in thetext

SEmergency Planning and Community Right-to-KnowAct, 42 U.S.C. §11001 et seq. Subsequent citationsto EPCRA will appear in the text.
4In the case of the release of an EHSthat isa CERCLA hazardoussubstance EPCRA, like CERCLA, requiresnoticeif the releaseis of an RQ;
however, in the case of the release of an EHS that is not a CERCLA hazardous substance, the statute requires notice if the release “isin an
amount in excess of” an RQ. EPCRA 8304(a)(2)(B) (emphasis added). Although the statute defines the reporting obligation for such EHS
releasesas in excessof the RQ, the regulations requireareport of areleaseof an RQ. 40 CFR §355.40(a). For the sake of smplicity, thisBul-
letin, evenwhen referring to the statutory reporting obligationswill, like the EPA regulations, ignorethe distinction
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2 API| BULLETIN E4

with LEPCs, SERCs, and local fire departments.Any facility requiredto submit MSDSsor chemical listsalso must submit annual
emergency and hazardous chemical inventory formsto the LEPC, SERC, and local fire department.

EPCRA 8§313,42 U.S.C. 811023, requiresfacilitiesin certainindustrial sectorsto filetoxicreleaseinventory (TRI) information
for certain chemical sthey manufacture, process, or otherwiseuse. This Bulletin does not cover the TRI program because oil and
gas exploration and production operationsare not included among the industrial categories subject to the TRI program.®

2 Overview of Government Agencies
2.1 NATIONAL RESPONSE CENTER

The Clean Water Act requiresthe person in charge to notify “the appropriate agency” of prohibited discharges to “navigable
waters’ of oil or a hazardous substancein an RQ. CWA §311(b), 33 U.S.C. §1321(b). The “appropriate agency” is the Nationa
Response Center (NRC) of the U.S. Coast Guard. 40 CFR §110.6. Similarly, CERCLA directs that notice of a hazardous sub-
stancerelease be providedto the NRC. CERCLA 8103(a), 42 U.S.C. 89603(a).

TheNRC, located at U.S. Coast Guard Headquarters, acts as the point of contact for all reportsof pollutionincidentsreportable
under the CWA and CERCLA and as the communications center for the National Response Team. The NRC receives and imme-
diately relays telephone notices of discharges or releases to the appropriate federal on-scene-coordinator (OSC), including the
Federal Emergency ManagementAgency in the event of a potential disaster or evacuation situation.

Both the CWA and CERCLA regulations requiretelephonenoticeto the NRC of releasesor discharges. The telephonenumber
is (800) 424-8802, or in metropolitan Washington, D.C. (202) 267-2675. Regulations implementing the CWA reporting require-
ment allow noticeto the pre-designated OSC when direct reporting to the NRC is not practicable. 40 CFR §110.6. See 4.5.

See4.5 and 5.14 andAppendix B for additional information on onlinereporting and for an outline of information the NRC will
request.

2.2 THE STATE EMERGENCY RESPONSE COMMISSION OR SERC

EPCRA section 301(a) callsfor the establishment of state emergency response commissions (SERCs)B. The Governor of each
stateis directed to appoint the SERC, and membersof the SERC are to be technical expertsin their respectivefields.The SERCis
responsible for the following:

» appointingthelocal emergency planning committees(L EPCs),

» supervising and coordinating the activities of the LEPCs,

 establishing proceduresfor receiving and processing requestsfrom the public for information, and

» designating an official to serve as information coordinator.

2.3 THE LOCAL EMERGENCY PLANNING COMMITTEE OR LEPC

EPCRA also directsthe SERC to designateemergency planning districtsand to appoint membersof a LEPC for each district.”
The membership of each LEPC isto include, among others, elected state and local officialsand representatives of law enforce-
ment, civil defense, fire departments, community groups, and facilities subject to EPCRA.

The LEPC must establish proceduresfor receiving and processing requests for information. Each LEPC also must establish
rulesto providefor public notification of committeeactivities, public meetingsto discussthe emergency plan, and distribution of
the emergency responseplans.

Each LEPC preparesa comprehensive emergency response plan. In so doing, the LEPC must eval uate the need for resourcesto
develop and implement the plan and must make recommendations regarding any additional resourcesthat may be required.

SEPCRAall owstheEnvironmental Protecti onAgency(EPA )toexpandtheprogram’ scoveragebyregulation. EPA proposedaddingE& Poper-
ations, along with other industrial categories, to the TRI program in 1996. See “Addition of Facilitiesin Certain Industry Sectors; Toxic
Chemical Rel easeReporting; Community RighttoK now; ProposedRule,” 61Fed.Reg.33,587(June27,1996). |nadoptingafinal ruleadding
the other categories, EPA in 1997 deferred action on E& P operation pending further study. See“Addition of Facilitiesin Certain Industry Sec-
tors; . .. Final Rule” 62 Fed. Reg. 23,834, 23,855 (May 1, 1997). EPA included the addition of E& P operationstoTRI to itsregulatory planin
October 1997 but withdrew the issue from its unified agendainAugust 2000, stating, “Agency PlansNo FurtherAction.” “TRI;Addition of Oil
and Gas Explorationand Productionto theToxic Release Inventory” (The Regulatory Plan), 62 Fed. Reg. 57,149 (Oct. 29, 1997); “ TRI;Addi-
tion of Oil and Gas Explorationand Productionto theToxic ReleaseInventory” (UnifiedAgenda), 65 Fed. Reg. 74,587 (Nov. 30, 2000).
8EPA’s Chemical Emergency Preparednessand Prevention Office maintainsa list of SERC contacts on its website (http://www.epa.gov/swer-
cepp/serclist.htm).

7EPA’s Chemical Emergency Preparedness and Prevention Office maintains a list of LEPCs on its website (http://www.epa.gov/ceppo/
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ENVIRONMENTAL GUIDANCE DOCUMENT —RELEASE REPORTING FOR THE OIL AND GAS E&P INDUSTRY 3

3 Release Reporting Flowcharts

This section provides the user of this document with a simple set of flowcharts for determining when release reporting is
required. The first chart is a “master” chart giving an overview. It is followed by flowcharts that provide further detail on each type
of report or notification.

Flowcharts address release reporting requirements under the CWA, CERCLA and EPCRA. The CERCLA and EPCRA flow-
charts are supplemented by two flowcharts addressing the exemption for federally permitted releases.

Additional flowcharts address EPCRA §§302 notification and EPCRA §§311 and 312 hazardous chemical reporting require-
ments.

For detailed information not readily available in the flowcharts, the reader should refer to specific sections which address the
reporting requirements in more detail.

Appendix A includes a list of common oilfield chemicals with TPQs and RQs. Section 7 contains examples of potential release
reporting scenarios.

START

Are any EPCRA extremely hazardous substances
brought to, produced at, or stored on the site?

(See Appendix A and 40 CFR pt. 355) Investigate the need for filing an
EPCRA §302 notification.
NO [ ves (Go to Chart 4b, EPCRA  §302 Notification)

Areany CERCLA hazardous substances

brought to, produced at, or stored on the site? ) . l
(See Appendix A and 40 CFR §302.4 ) _} Investigate the 3%;13 Igr flllngtl EPCRA §311
an reports.
| NO I YES (Go to Chart 4c, EPCRA §311/312 Hazardous
» Chemical Reporting)
Are any OSHA hazardous chemicals *
brought to, produced at, or stored on the site? If any of the chemicals or substances
I YES are released, then
NO > «Investigate the need for filing a CWA release report

(Go to Chart |11, CWA Release Reporting);
« Investigate the need for filing a CERCLA release

Exposure to release reporting is minimal report (Go to Chart 1| A, CERCLA
because no OSHA, CERCLA, or EPCRA Release Reporting); and

hazardous substances or chemicals are on the ste « Investigate the need for filing an
EPCRA §304 release report.

END (Go to Chart 4a, EPCRA §304 Reporting)
END
Chart 1—Summary of Release Reporting and Other EPCRA Notification Requirements
Documents
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START

Determine the type and quantity of material released
and the extent of itstravel from the point of release.

v

Was the material released into waters
of the United States ?
(See Section 4.3)

3

#\IO

Was the material released into or upon
the waters of the contiguous zone?

vo

Was the material released beyond the
contiguous zone from a vessel or onshore
or offshore facility subject to or engagedin
activities under the Outer Continental Shelf

Lands Act or the Deepwater Port Act

of 1974?

3

#\lo

Was the material released beyond the
contiguous zone to waters containing,
covering, or supporting a natural resource
belonging to, appertaining to, or under the
exclusive management authority of the U.S.?|

5

Is the release excluded from the definition
of “discharge,” such as by being in
compliance with a NPDES perm it?

(See Section 4.2)

—>

#uo

Is the material oil as defined by the CWA?
(See Section 4.4)

Did the discharge cause a sheen, film, or
discoloration on the water s surface?

<_l YES lNo

Did the discharge cause a sludge
or emulsion to be deposited
beneath the surface of the water?

<_l YES ‘NO

Did the discharge violate applicable
water quality standards?

l IYES NO

CWA reporting not required —

under CERCLA (Chart 3a) or
EPCRA §304 (Chart 4a).

Check for gpplicability of release reporting

4

Report to the NRC.
(See Section 4.5)

*NO | ves

Is the material alisted
CWA hazardous substance?
(See Appendix A and 40 CFR §117.3)

<_I NO l{Es

Was the amount released equal to
or greater than the RQ?

(See Appendix A and 40 CFR §117.3)

A

Notes:

excluded by provisionsin 40 CFR §110.5.
2. Certain otherwise reportable releasesof CWA

in 40 CFR pt. 117, subpt. B.

END

1. Certain otherwise reportable releases of oil may be

hazardous substances may be exduded by provisions

v *NO | yes

3. A reportable release of oil in excess of 1,000 gallons
or two reportable releases of oil in excess of 42
gallons within a 12-month period trigger requirements
to submit certain facility information to the Regional
Administrator of the EPA and state authorities. See
Section 4.6.

Chart 2—CWA Release Reporting
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START

Determine the type and quantity of material released Was the release wholly contained
and the extent of itstravel from the point of release. _> (i.e,, completely contained within the building)?

NO YES
' >

END

|'s this material covered
by the petroleum exclusion?
(See Section 5.3)

.. 1. | S—

Istherelease federall y permitted ?

Report to the NRC.
(See Section 5.14)

Was the amount released equal to (See Section 5.16 and go to
or greater than the RQ? Chart I11.B, Federdly
(See Appendix A and 40 CFR §302.4) Permitted Releases)
no  Jves >
Determine the applicable RQ. Is the material alisted
(Go to Chart 111.D, Determination of the Applicable CERCLA hazardous substance?
RQ for CERCLA Release Reporting) (See Appendix A and 40 CFR §302.4)
ES NO

I NO YES

Is the material a olid waste that exhibits RCRA
characteristics (i.e., an unlisted hazardous waste)?
(See Section 5.2.2)

Is the material an exploration or
production waste exempt from
RCRA hazardous waste regul ations?
(See Appendix D)

) [ =

Review Section 5.4.
The E&P indusry view is that no CERCLA
reporting isrequired. Because EPA may

v not agree, the operator should confer with
X K legal counsel.
CERCLA reporting not required.
Check for the applicability of release reporting under < END
the CWA (Chart I1) or EPCRA §304 (Chart 4a).
END
Notes:

1. Inthe case of any rdease required to bereported under
CERCLA, the operator should determine whether an
EPCRA §304 report isrequired. Go to Chart 4a,
EPCRA Section 304 Release Reporting.

Chart 3a—CERCLA Release Reporting
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START
Is there a release to the environment from NO
a facility of a CERCLA hazardous substance —>
or an EPCRA EHS?
#{ES
Is the release a discharge authorized by a Is the amount released equal to or greater N
NPDES permit or state PDES permit? 4 than the applicable RQ?

NO* YES yES

Is the release a discharge authorized by a YE
legally enforceable Section 404 permit for the —‘

Is the release an emission to air?
discharge of dredge or fill material?

o * NO I ${Es

Ts the release an introduction of a pollutant into a YE | Go to Chart 3c, Federally Permitted Releases to Air.
POTW when the pollutant is specified in 4
pretreatment standards?

No¢

Is the release authorized by a legally enforceable
ocean dumping permit?

NO*

Is the release authorized by a legally enforceable

final permit for a TSD facility, which permit specifically YEi YES
identifies the hazardous substances and makes them

subject to a standard or other control?

YES Is the release in compliance with the authorized limits, i.e., [ NO
does the amount of the CERCLA hazardous substance
or EHS released exceed amount authorized to be released?

Does the amount of the CERCLA hazardous substance or N
NO EHS released in excess of the authorized limit equal or *
exceed the RQ?

Is the release of source, special nuclear, or by-product
material authorized by a legally enforceable YE%
license, permit, regulation, or order under the Atomic

Energy Act?
END

NO YES .
Report not required 4_

Is the release an injection of fluids or other materials
authorized under applicable state law (i) for stimulating | ypg

or treating oil, gas, or water wells, (ii) for enhanced 4
recovery, or (iii) for reinjecting materials in association v

with oil and gas production? END
Return to the applicable flowchart (Chart III.A, CERCLA
NO Release Reporting or Chart IV.A., EPCRA §304
Release Reporting) for instructions on release reporting
Is the release an injection of fluids authorized under YE
a federal UIC program or a state UIC program 4
submitted for federal approval and not disapproved?
NO I No federally permitted release exemption applies
> so the release reporting obligation is calculated based

on the amount released.

Chart 3b—Federally Permitted Releases
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|
|
|
L

START

Is the release an emission subject to a
permit or control regulation under NSPS?

iy

Is the release an emission subject to a
permit or control regulation under NESHAPs?

*NO

Is the release an emission subject to a permit
or control regulation under the PDS program?

g

Is the release an emission subject to a permit
or control regulation in a plan for attainment
of a national ambient air quality standard?

ey
.y

*NO

Is the release an emission subject to a permit or
control regulation in a SIP submitted for
approval and not disapproved?

YES

Y

*NO

Is the release an emission subject to a waiver
or schedule granted, promulgated, or approved
under the CAA program?

YES'

—

Are the limits in the permit, control regulation,
schedule or waiver limits on particulate matter
or VOCs?

NO

—

YES

YES I

Are the limits short-term limits and do they
have the effect of limiting the release of the
CERCLA hazardous substance?

NO

Is the release a release of NOy from
combustion equipment?

NO

YEi

END

No report required based on NOy enforcement
waiver.

control regulation schedule or waiver?

Is the release in compliance with the permit

NO

#{ES

an emergency valve?

Is the release an uncontrolled release from

¢No

Is the release from an accident or
malfunction

i

h 4

authorized to be released?

Does the amount of the CERCLA hazardous
substance or EHS released exceed the amount

END

NO*
YES |

Report not required

NO?

Does the amount of the CERCLA hazardous
substance or EHS released in excess of the
authorized limit equal or exceed the RQ?

YES

-_’_’I

END

release reporting.

Return to the applicable flowchart (Chart IILA,
CERCLA Release Reporting or Chart IV.A.,
EPCRA Release Reporting) for instructions on

based on the amount released.

No federally permitted release exemption applies.
The release reporting obligation is calculated

Notes:
1. Permits and control regulations include minor

source thresholds and exemptions from permitting with

applicable emission thresholds.

[S]

conditions, such as daily limits.

Chart 3c—Federally Permitted Releases to Air

Full document details: API Bull E4-2003
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START

Is the material alisted CERCLA hazardous substance?
(See Appendix A and 40 CFR § 302.4)

no  Jves Use the RQ in 40 CFR §302.4 for listed
> CERCLA hazardous substances)

Does the material contain a
CERCLA hazardous substance?

NO I YES Calculate the amount of hazardous substance
> released per Section 5.8.

Is the material a secificaly listed RCRA
hazardous waste?

no  [yes

Is the material a 0lid waste that exhibits RCRA
characteristics (i.e., an unlisted hazardous waste)?

(See Section 5.2.2)
NO
ves | > CERCLA reporting is not required.
Does the waste exhibit the characteristics of toxicity? Determine the contaminant(s) which
the toxicity characterigic isbased upon.

Use 40 CFR §302.4 to determine the
NO I YES > appropriate RQ for each contaminant.
The final RQ will bethe lowest of the
RQs for the contaminants in the waste
or 100 poundsif the waste also exhibits
the characteristics of reactivity,
ignitability, or corrosivity.

The RQ for wastes which exhibit the characteristics of
reactivity, ignitability, or corrosivity is 100 pounds.

Chart 3d—Determination of Applicable RQ for CERCLA Release Reporting
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START

Was the release contained within

Determine the type and quantity of material released ‘ the bounds on the property
and the extent of itstravel from the point of release. ’ (i.e. 1o potential to affect persons off-site)?

NO YES
Is the material an EPCRA Istherelease federally permitted ?
extremely hazardous substance? 4_ (See Sections 5.16 and 6.5.3 and go to
(See Appendix A and 40 CFR pt. 355) NO|  Chart3b, the Federally Permitted
Releases flowcharts)
NO
YES YES
EPCRA §304 reporting not required.
Check for gpplicability of release reporting
requirements under the CWA (Chart I1) or
CERCLA (Chart 3a).
Is the substance a CERCLA
hazardous substance? END
YES| (See Appendix A and 40 CFR §302.4) | NO
Was the amount released equal to
or greater than the RQ?
(See Appendix A, 40 CFR §302.4 and NO
40 CFR pt. 355)
YES
At the time of the release, was the ) . .
; ’ Notify the LEPC and SERC Provide written follow-up
substance being transported? —» ) ) —> )
(See Section 6.2) NO immediately by telephone. as soon s practicable.
YES END
. e Notes:
Provide notification to the local 1. Inthe case of any release required to bereported under
authorities viathe 911 system. EPCRA §304, the operator should determi ne whether a
CERCLA report isrequired. Go to Chart I11.A, CERCLA
END Release Reporting

Chart 4a—EPCRA Section 304 Reporting
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START

Does the facility have an EPCRA
extremely hazardous substance on site?
(See Appendix A and 40 CFR pt. 355)

YES [no

Does the amount of the EHS
exceed the threshold planning quantity?
(See Appendix A and 40 CFR pt. 355)

ves  [no

Notes:

EPCRA §302 notification is not required.

END

1. Thetransportation of hazardous substances and

Notify the SERC within 60 days of the EHS
being brought on site.

Designate afacility emergency coordinator
to participate with the LEPC in
developing emergency response plans.

END

natural gas is exempt from §302 notification.

2. Thischart should beused any time an EHS is brought on site.

Chart 4b—EPCRA Section 302 Notification
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11
START
Does the facility have an
extremely hazardous substance on site? - - - -
- EPCRA §311 reporting required within 3
(Se?AppendIX A and 40 CFR pt. 355) —> months after the chemica isfirst present
NO YES in threshold amounts.
Does the amount of the EHS exceed the lesser
of 500 pounds (approximately 55 gdlons) or the Provide MSDSs or a list of hazardous chemicals
threshold planning quality? and EHSs to the SERC, the LEPC,
(See Appendix A and 40 CFR pt. 355) and thelocal fire department.
< Jno  Jyes
- . ) . Follow up with the annual EPCRA §312 report
Does the facility have any materials which require on March 1 of the next calendar year.
OSHA material safety data sheets?
NO YES
Update EPCRA §311 fil ings within 3 months if
Are there more than 10,000 pounds of any of significant new information becomes avalable.
these OSHA hazardous chemicals at the facility?
END
| I NO Jves
v Note:
1. Thetransportation of hazardous substances and
EPCRA §311/312 reporting is not required. natural gasis exempt from §311/312 reporting.
END
Chart 4c—EPCRA Section 311/312 Hazardous Chemical Reporting
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4 Reporting Requirements under the Clean Water Act (CWA)

4.1 GENERAL REQUIREMENTS

The CWA prohibitsthe dischargeof harmful quantitiesof oil or hazardoussubstancesinto or upon the “ navigable watersof the
United States” and requiresimmediate notice of a prohibited discharge. CWA 8§311(b), 42 U.S.C. §1321(b).
The requirement to report prohibited discharges is very similar to the release reporting requirements under CERCLA section
103, 42 U.S.C. §89603. There are, however, someimportant differences:
* The CWA requiresreportsonly for releasesto navigable waters, while CERCLA requiresreportsof releasesto all environ-
mental media—water, air and land.
» Thelist of hazardoussubstances reportable under the CWA is considerably smaller than that under CERCLA.
»  The CWA requiresreportsof releasesof petroleum, but CERCLA doesnot.
» CWA regulations include specific exclusions from reporting at 40 CFR 117.11(a)-(j) that diverge from the CERCLA exclu-
sions.

4.2 SCOPE OF THE DISCHARGE REPORTING REQUIREMENT

The statute prohibits discharges of oil or hazardous substancesinto or upon “the navigable waters of the United States [and)]
adjoining shorelines.” The scope of “navigable waters” isoutlinedbelow in 4.3.

Also prohibitedare:

 dischargesinto or upon the watersof the contiguouszone; and

« discharges beyond the contiguous zone “in connection with activities under the Outer Continental Shelf LandsAct or the
Deepwater Port Act of 1974, or which may affect natural resources belonging to, appertaining to, or under the exclusive
management authority of the United States (including resources under the Fishery Conservation and Management Act of
1976).”

CWA 8311(b)(1), 33 U.S.C. §1321(b)(1). EPA regulations designating CWA hazardous substances have clarified that the con-
tiguouszone is the zone established under article 24 of the Convention of the Territoria Sea and the ContiguousZone. The regu-
|ationsidentify other prohibited discharges as those into waters beyond the contiguouszone.

 if thedischargeisfrom avessel or onshoreor offshorefacility subject to or engaged in activities under the Outer Continen-

tal Shelf LandsAct (43 U.S.C. 81331 et seq.) or the Deepwater PortAct of 1974 (33 U.S.C. 81501 et seq.), or

 if thewaterscontain, cover, or support a natural resource belonging to, appertaining to, or under the exclusive management

authority of the United States (including resourcesunder the Fishery Conservation and ManagementAct of 1976, 16 U.S.C.
81801 et seq.).

See 40 CFR 8116.3 Discharges to the contiguouszone or beyond the contiguouszone are not prohibited if they are permitted
under the Protocol of 1978 Relating to the International Convention for the Prevention of Pollution from Ships, 1973. CWA
§311(b), 33 U.S.C. §1321(h).

Excluded from the definition of “discharge” are:

 dischargesin compliancewith aNational Pollutant Discharge Elimination System (NPDES) permit;

 discharges resulting from circumstances identified and reviewed and made part of the public record issued with respect to

an issued or modified NPDES permit, and subject to a conditionin the permit;

* continuous or anticipated intermittent discharges from a point sourceidentified in a NPDES permit or permit application that

are caused by events occurring within the scope of relevant operating or treatment systems; and

* certaindischarges authorized under the National Contingency Plan.

See CWA §311(a)(2), 33 U.S.C. §1321(3)(2).

4.3 DEFINITION OF“NAVIGABLEWATERS OF THE UNITED STATES”

The CWA defines “ navigable waters of the United States” as “the waters of the United States, including the territorial seas.”
CWA 8502(7), 33 U.S.C. §81362(7). Until the United States Supreme Court decision in Solid Waste Agency of Northern Cook
County v. U.S. Army Corps of Engineers® (“SWANCC”) in early 2001, judicial decisions generally upheld the interpretations of
the agencies administering CWA programs, such as the EPA and the U.S. Army Corps of Engineers (Corps), that expanded the
scope of the definition well beyond watersthat are navigable in fact.2 The law regarding the scope of the definition, however, is
still evolving, so consultation with legal counsel is advisablein cases of doubt.

8531 U.S. 159, 121 S. Ct. 675, 148 L. Ed. 2d 576 (2001). Doc um ents
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The EPA regulations implementing the CWA release reporting requirements define the term, “navigable waters of the United
States,” broadly asincluding:

» dl waterswhich are presently used, or were used in the past, or may be susceptible to use as a meansto transport interstate
or foreign commerce, including all waterssubject to the ebb and flow of the tide, including adjacent wetlands;

« tributaries of navigable waters, including adjacent wetlands;

* interstatewaters, including wetlands; and

 dl other waterssuch asintrastatelakes, rivers, streams, mudflats, sandflatsand wetlands, the use, degradation or destruction
of which affect interstate commerceincluding intrastatelakes, rivers, streams, and wetlandswith a connectionto interstate
commerce (recreation, fish or shellfish harvesting, industrial use).

Wetlands include areasinundated or saturated by surfaceor ground water often enough and for long enough periodsto support
typical wetlands vegetation. They generally include swamps, marshes, bogs and similar areas, and may include playa lakes,
sloughs, prairie potholes, wet meadows, prairieriver overflows, mudflats, and natural ponds. The definitionsin the regulations for
reporting discharges of oil and those for reporting releasesof hazardous substancesare similar but not identical 10

Prior to SWANCC, courts had been reasonably consistentin affirmingthe EPA and the Corpsin their treatment of tributaries of
navigable waters as regul ated “ navigable waters of the United States.” 11 Many courts also recognized as “ navigable® those tribu-
tariesthat flow only intermittently.12 L ess consistent has been their treatment of groundwater. Some courts have found that a dis-
charge to groundwater is prohibited by the CWA and may require a permit if the groundwater is hydrologically connected to
surfacewatersthat are waters of the United States13 Others have concluded that groundwater is not watersof the United States 14

Severa decisionsalso had recognized so-called “isolated” wetlands—that is, wetlands not adjacent to a navigable waterway or
to a tributary of a navigable waterway—as " navigable waters of the United States.” SWANCC changed the treatment of some
“isolated” wetlandsas “ navigable waters of the United States.” In that decision, the Supreme Court overruled the Corps of Engi-
neers “migratory bird rule” under which the Corps treated some wetlands not connected to navigable waters as subject to Corps
jurisdiction under the CWA because migratory birds used the wetlandsas habitat.

The EPA and the Corpson January 10, 2002, issued a joint advancenotice of proposed rulemakingto solicit commentson revi-
sion of their regulationsin light of SWANCC.Withthe notice, the agenciesal so i ssued a joint memorandum announcing how they
will interpret their jurisdiction pending arulerevision.The memorandum advisesthat the agencieswill not assert jurisdiction over
isolated waters that are both intrastate and non-navigable, where the only basis for asserting jurisdiction is the watersuse (i) as
habitat for birds protected by Migratory Bird Treaties, (ii) as habitat for federally protected endangered or threatened species, or
(iii) toirrigatecrops sold in interstate commerce. EPA and Corpsfield staff are advised to seek formal, project-specific headquar-
ters approval before asserting jurisdiction over such isolated waters based on their use by interstateor foreign travelers for recre-
ational or other purposes; the presenceof fish or shellfishthat could be taken and sold in interstate commerce; or use of the water

9See United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 133, 106 S.Ct. 455, 462, 88 L. Ed. 2d 419 (1985) (holding that wetlands
adjacent to “ navigable waterway” are “ navigable waters of the United States”).

10For example, regulations designating hazardous substances define adjacent as “bordering, contiguousor neighboring.” See 40 CFR §116.3.
The oil dischargeand hazardous substance dischargeregulations exclude prior converted cropland and waste treatment ponds (other than cool-
ing ponds) from the definition of navigablewaters. See 40 CFR 88110.1and 117.1. The Part 110 regulations addressthe dischargeof oil, the
Part116regul ationsdesi gnatehazardoussubstances,andthePart117regul ati onssetreportabl equantiti esandrequirereportsof rel easesof haz-
ardous substances.

115eg, e.g., Headwaters, Inc. v. Talent Irrigation District, 243 F.3d526, 533 (9th Cir. 2001) (“Headwaters’) (holding that irrigation canal's con-
nected to streams that flow to navigable waters are “waters of the United States”); Aiello v. Brookhaven, 136 F. Supp. 2d 81, 119 (E.D.N.Y.
2001) (tributaries of navigablewatersthat are not themselvesnavigablein fact are “watersof the United States”).

12 See Headwaters, 243 F.3d at 534 (tributaries with only intermittent flow are “waters of the United States’); and Quivira Min. Co. v.
U.SE.P.A.,765F.2d126,130(10thCir.1985)(“ Quivird")(affirmingEPAauthoritytorequireNational Pol lutantDischargeEliminationSystem
Permitsfor dischargesto dry arroyoswhich channel rainfall to navigablewatersduring heavy rainfall).

13see Quivira, 765 F.2d at 130; Williams Pipe Line Co. v. Bayer Corp., 964 F. Supp. 1300, 1319-20 (S.D. lowa 1997) (finding rel ease from il
pipeline tanks to groundwater a prohibited rel ease to waters of the United States); Friends of Santa Fe County v. LAC Minerals, Inc., 892 F.
Supp. 1333, 1357-58 (D. N. Mex. 1995) (groundwater connected to surface water is within the scope of the CWA); In McClellan Ecological
Seepage Situation (MESS) v.Weinberger, 707 F. Supp. 1185, 1196 (E.D. Cal. 1988) (holding that dischargeto groundwater connected to surface
water may requirea CWA permit), vacated on other grounds 47 F. 3d 325 (9th Cir. 1995); and Idaho Rural Council v. Bosma, 143 F. Supp. 2d
1169, 1180 (D. Idaho 2000). The EPA, in the preambleto the July 17, 2002, regulationrevising Spill Prevention Control and Countermeasures
Planregul ations,stated,” EPA agrees...thatgroundwaterunderlyingaf acilitythatisdirectlyconnectedhydrol ogicallytonavigabl ewaterscoul d
trigger the requirement to produce an SPCC Plan based on geographical or locational aspects of the facility.” “Qil Pollution Prevention and
Response; Non-Trangportation-Related Onshore and Offshore Facilities; Final Rule” 67 Fed. Reg. 47,042, 47,062 (July 17, 2002) (codified at
40 CFRpt. 112) (SPCC Plan Rule).

145ee Town of Norfolk v. U.S. Army Cor ps of Engineers 968 F.2d 1438 (1st Cir. 1992); Village of Oconomowoc v. Dayton Hudson Corp., 24 F.
3d962,965(7thCir.1994)(affirmingthatstormwaterretentionponddoesnotrequireadi schargepermitforwaterpercol atingtogroundwater);
Kelleyv.UnitedStates, 618F.Supp1103,1105-07(W.D.Mich.1985)(dismissingCWA claimsthatarel easetogroundwatereventual lymigrate
into navigablewaters); and U.S. v. GAF Corp., 389 F. Supp. 1379 (S.D.Tex. 1975). D ocum ents
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for industrial purposesby industriesin interstate commerce. The memoranduminstructsfield staff to continueto assert jurisdic-
tion over “traditional navigable waters (and adjacent wetlands) and, generally speaking, their tributary systems (and adjacent wet-
lands).” 15

Althoughthejoint EPA and Corps memorandum adoptsarelatively conservative interpretation of the impact of SWANCC, the
advancenotice of proposed rulemaking raises the possibility that a revised definition of “waters of the United States’” could fur-
ther narrow the scope of the agencies' reach. Because of the unsettled nature of thelaw in thisarea, afacility operator should con-
sult legal counsel when in doubt of the treatment of awetland or water bodly.

4.4 DEFINITION OF“HAZARDOUS SUBSTANCE”AND“HARMFUL QUANTITY”

The term “ hazardous substance” is defined as any substance designated by the EPA pursuant to CWA section 311(b)(2). CWA
hazardoussubstancesare substancesother than oil that present an imminent and substantial danger to the public health or welfare,
including danger to fish, shellfish, wildlife, shoreline and beaches, or federal natural resources. A list of hazardous substancesis
published at 40 CFR Section 116.4.16 All CWA hazardous substancesare also CERCLA hazardous substances, but not all CER-
CLA hazardoussubstancesare on the CWA list. Harmful quantitiesof hazardoussubstances, RQs, arelistedin 40 CFR §117.3.

Qil isbroadly defined by statuteto mean oil of any kind or in any form, including, but not limited to, petroleum, fuel cil, sludge,
oil refuse, and oil mixed with wastesother than dredged spoil. CWA §311(8)(1), 33 U.S.C. §1321(8)(1). The definitionin the July
17, 2002, Spill Prevention Control and Countermeasures Plan (SPCC Plan) regulationsis similarly broad and includes synthetic
oilsand mineral oils, aswell as vegetable oils and fats, oil, or grease of animal origin.1’

EPA regulations at 40 CFR §110.3 specify that harmful quantitiesof oil that haveto be reported when rel eased to waters of the
United Statesinclude:

» adischargethat violatesapplicablewater quality standards;

» adischargethat causesa sheen, film, or discoloration on the water’ s surface; or

» adischargethat causesa sludge or emulsion to be deposited beneath the surface of the water.

4.5 PROCEDURES FOR REPORTING TO THE NRC

The procedurefor reporting CWA dischargesis found in U.S. Coast Guard Regulations at 33 CFR §153.203. The regulations
reguirethe personin charge, as soon as he has knowledge of any reportabledischargeof oil or a hazardoussubstance, to notify the
NRC immediately. The telephonenumber is (800) 424-8802 or (202) 267-2675 in theWashington, D.C., metropolitan area.

If direct reporting by telephoneis not practicable, the report may be made to the Coast Guard or the EPA-designated on-scene-
coordinator (OSC) for the region where the discharge occurs. If immediate notice to the OSC or NRC is not possible, the report
should be made to the nearest Coast Guard unit, with follow-up noticeto the NRC as soon as possible.Appendix C containstables
listing the addressesand tel ephone numbers of the Coast Guard District officesand EPA regional offices.

Although the regulations still require telephone reporting under most circumstances, the NRC website at http:/
www.nrc.uscg.mil/index.htm includes online reporting forms for different categories of releases, such as continuousrel easesand
releases from offshore platforms, vessels, storage tanks, fixed onshore facilities and mobile sources. Because the regulations do
not specifically authorize online reporting, any incident reported to the NRC online also should be reported to the NRC by tele-
phone.

Appendix B includes additional information on reporting, including an outline of the kinds of information the NRC will
request.

15 A dvanceNoti ceof ProposedRul emakingontheCleanW ater A ctRegul atory Defi nitionof Watersof theUnitedStates, " 68Fed.Reg.1,991
(Jan.15,2003). T hejointEPAandCorpsmemorandumincludesanexhaustivesummaryofcourtdecisionsfollowingSWANCC. Asthemem-
orandumnotes,somel owercourtshaveinterpretedSWANCC'’ seffectaslimitedtooverrulingthemigratorybirdrule. See, e.g.,UnitedStatesv.
Interstate General Co., 152 F. Supp. 2d 843, 847 (D. Md. 2001) aff'd, 2002 WL 1421411 (4th Cir. 2002) (refusing to reverse, based on
SWANCC,aconvictionforfillingwithoutapermitwetl andsthatwereadjacenttotributariesof navigabl ei nterstatewaters);and UnitedStatesv.
Buday, 138 F. Supp. 2d 1282, 1292 (D. Mont. 2001) (tributaries and adjacent wetlands deemed waters of the United States based on impactsto
those waters having the potential to harm interstate navigablewaters).  Other courts have interpreted statementsin the decision that did not
address the specific, narrow circumstances before the Court as having a broader effect on the jurisdiction of the EPA and the Corps under the
CWA. Courtsholdingthat SWANCC has a broad impact on the agencies' jurisdiction woul d requirethe agenciesto demonstrate some substan-
tial connection to navigability before they can treat isolated intrastate waters as “ navigable waters’ subject to CWA jurisdiction. See United
Satesv. Krilich, 152 F. Supp. 2d 983, 988 (2001) (suggesting that unlesswetlands are connected to watersthat are navigablein fact, they must
havea substantial connectionto interstatecommerceto be “ navigable waters”).

16The EPA also makes available online at http://yosemite.epa.gov/oswer/ceppoweb.nsf/index.html a“list of lists” that includes CERCLA haz-
ardous substances listed as of October 2001. Follow the links for tools and resources, then to the site offering EPA databases and software.
Specifically, the siteis http://yosemite.epa.gov./oswer/ceppoweb.nsf/vwresourcesbyfilename/titl €3.pdf/$fil e/titl €3.pdf
17SeeSPCCPlanRule,67Fed.Reg.at47,142,40 CFR§112.2. Thedefinitionof* petroleumoil”intheSPCCPIlanrul ei s petrol euminanyform,
including but not limited to crude ail, fuel oil, mineral oil, sludge, il refuse, and refined products.” SPCC Plan Rule, 67 Fed. Wéﬁﬁ.l ents
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4.6 PROCEDURES FOR REPORTING TO THE REGIONAL ADMINISTRATOR OF THE EPA

Regulations requiring onshore and offshorefacility operatorsto develop and implement Spill Prevention Control, and Counter-
measure Plans (SPCC Plans) for facilities that could experience a reportablerelease of oil also require affected facility operators
to notify the EPA Regional Administrator of certain reportablereleasesof oil. If afacility requiredto maintaina SPCC Plan hasa
reportabledischargeof morethan 1,000 gallonsof oil in a singledischarge, or two discharges of more than 42 gallonsof oil dur-
ing any twelve-month period, the facility must submit the following information to the Regional Administrator within 60 days of
triggering the reporting requirement:

» thenameof thefacility;

» theowner'sor operator’s name;

 thelocation of thefacility;

» themaximum storageor handling capacity of the facility and its normal daily throughput;

 corrective action and countermeasures taken, including a description of equipment repairsand replacements,

» an adequatedescription of the facility, including maps, flow diagrams, and topographical maps, as necessary;

* thecauseof the discharge(s), including afailureanalysisof the system or subsystemin which the failureoccurred;

 additional preventive measuretaken or contemplated to minimizethe possibility of recurrence; and

« other information the Regional Administrator may reasonably require pertinent to the SPCC Plan or discharge(s).18

Thefacility must submit the same information to the agency or agenciesin charge of oil pollution control activitiesin the state
in which the facility is located. The EPA Regiona Administrator may require the facility to amend its SPCC Plan based on the
information submitted and recommendations from the state regulators regarding additional measuresto prevent and contain dis-
charges19

4.7 ENFORCEMENT

An operator may be subject to acivil penalty for the release of oil of $25,000 per day of violation or $1,000 per barrel of ail or
unit of hazardous substancesdischarged. CWA §311(b)(6)-(7), 33 U.S.C. §1321(b)(6)-(7). Failureto providethe required notifi-
cation of areportabledischargeof oil or a hazardoussubstanceis punishableby criminal penalties, including fines, imprisonment
for not morethan 5 years, or both. CWA 8§311(b)(5), 33 U.S.C. §1321(b)(5).

5 Reporting Requirements under the Comprehensive Environmental Response
Compensation and Liability Act (CERCLA)

5.1 GENERAL REQUIREMENTS

CERCLA establishes a program of notification requirements for releases of “hazardous substances.” CERCLA requires the
EPA to establish RQsfor rel easesof hazardoussubstancesas defined by section 101(14) of Superfund. CERCLA 8§102,42 U.S.C.
§9602. CERCLA, likethe CWA, requiresnotice of reportablereleasesto the NRC. CERCLA 8§103(a), 42 U.S.C. §9603(a). The
statute exempts certain releases from notification, establishes penaltiesfor failure to notify, and authorizesthe EPA to establish
recordkeeping requirements.

5.2 DEFINITION OF HAZARDOUS SUBSTANCE

CERCLA defines* hazardoussubstance” by referenceto five environmental statutes:

» any element, compound, mixture, solution or substance designated as a “hazardous substance by EPA under CERCLA,
§102 42 U.S.C. §89602;

» any substance designated as a toxic pollutant under CWA 8§307(a) or as a hazardous substance under CWA §311(b)(2)(A),
42 U.S.C. §81317(a) and 1321(b)(2)(A);

« any hazardous waste having the characteristics identified under or listed pursuant to section 3001 of the Solid Waste Dis-
posalAct (but not including any waste the regul ation of which has been suspended by A ct of Congress), 42 U.S.C. 86921;

18 See SPCC Plan Rule, 67 Fed. Reg. at 47,144, 40 CFR §112.4(a). The reporting requirement does not apply until the time has expired for ini-
tial preparationand implementation of the SPCC Plan. See SPCC Plan Rule, 67 Fed. Reg. at 47,144, 40 CFR §112.4(b). Under the new SPCC
Plan Rule, as amendedApril 17, 2003, afacility that becomes operational afterAugust 16, 2002, through February 18, 2005, and could reason-
ably be expected to have a discharge, must prepare and implement a plan no later than February 18, 2005. Facilitiesfirst becoming operational
after February 18, 2005, must prepare and implement a plan before they begin operations. See "Qil Pollution Prevention and Response; Non-
Transportation-Related Onshore and Offshore Fecilities; Final Rule," 68 Fed. Reg. 18,890, 18,894 (Apr. 17, 2003) (codified at 40 CFR
§112.3(a)-(b)).

19 See SPCC Plan Rule, 67 Fed. Reg. at 47,144, 40 CFR §112.4(c)-(d). DOC uments
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* any hazardousair pollutant listed under section 112 of the CleanAirAct (CAA), 42 U.S.C. §7412; and

» any imminently hazardouschemical substanceor mixturewith respect to which theAdministrator hastaken action pursuant
to section 7 of the Toxic SubstancesControlAct (TSCA), 15 U.S.C. §2606.

The CERCLA definition of hazardous substance specifically excludes petroleum, including crude ail or any fraction thereof
that is not otherwisespecificaly listed as ahazardoussubstanceunder the cited provisions of thosefive statutes.Also excludedare
natural gas, natural gasliquids, and mixturesof natural gas or syntheticgas. CERCLA §101(14),42 U.S.C. 89601(14). The CER-
CLA “petroleumexclusion” isdiscussedin 5.3.

5.2.1 Listed CERCLA Hazardous Substances

EPA regulations list CERCLA hazardous substancesat 40 CFR §302.4 in Table 302.4. Chemicalsare listed by name, and an
appendix to thelist providesa crossreferenceto the chemical namesfrom alist of hazardoussubstancesarranged sequentially by
Chemical Abstracts Service (CAS) Registry Number.Where relevant, the list identifiesthe hazardouswaste i dentifi cation number
for the chemical and liststhe RQ for each substance.

The CERCLA hazardous substance list includes some generic or broad classes of chemicals, such as zinc compounds, for
which EPA has not assigned an RQ. CERCLA statesthat until aregulation establishes a different reportablequantity for ahazard-
ous substance, the RQ shall be 1 pound. EPA, however, has not applied that default RQ to broad classes of comlbs. EPA to date
has determined that notification requirements apply only to the specific compounds for which RQs are established in 40 CFR
§302.4. Although EPA has not applied the notification requirements to those broad classes of CERCLA hazardous substances,
EPA has stated that the owner or operator of avessel or facility that releasesany hazardoussubstancefalling within the broad cat-
egory, regardless of whether an RQ listing in Table 302.4 requires natification of that release, is liable for cleaning up the
release0

A consolidated “list of lists,” that includes the CERCLA hazardous substanceslisted as of October 2001, is available online
from EPA’s Chemical Emergency Preparedness and Prevention Office (http://yosemite.epa.gov/oswer/ceppoweb.nsf/index.html)
by following the links for databasesand softwareto the site offering EPA databasesand software.

5.2.2 *“Unlisted”CERCLA Hazardous Substances

The CERCLA reporting obligations also apply to the so-called“ unlisted” hazardous substances, which are the so-called“ char-
acteristic” hazardous wastes under the Resource Conservation and Recovery Act (RCRA). Characteristic wastes are those that
exhibit the “characteristics’ of either toxicity, reactivity, ignitability, or corrosivity and that are not excluded from regulation asa
hazardouswaste under 40 CFR §261.4(b) 21 Note that a characteristic substancemust be a“waste” in order to be an “ unlisted haz-
ardoussubstance.” If an unlisted hazardoussubstancethat exhibitsa RCRA “characteristic” is spilled and immediately cleaned up
for repackaging, reprocessing, recyclingor reuse, it is not a waste and, therefore, the facility operator does not need to report the
spill asa CERCLA “rdlease.” Thisassumesthat no releaseto the environment of an RQ occursfrom evaporation or from material
left on the ground or in the water.22 An example of such an incident would be a spill of a pelletized chemical that is completely
picked up, creating no waste.

201n 1985, EPA determined that it would not apply the notification requirementsto the broad classes of compoundslisted as “ hazardous sub-
stances’ because of their designation as toxic pollutants under section 307(a) of the CWA. See “Notification Requirements, Reportable
Quantity Adjustments,” 50 Fed. Reg. 13,456, 13,460 (April 4, 1985) (“Reportable Quantity Rule”). EPA made a similar determination for
treating the categoriesof chemicalsnewly listed by the CleanAirActAmendments of 1990, decidingthat it would not assign an RQ to the cate-
gory of compounds but would identify specific compounds within the categories and assign RQs to them. See “Reportable Quantity
Adjustment,” 60Fed.Reg.30,926,30,933(Junel2,1995). Butsee,"National EmissionStandardsforHazardousAirPol lutantsforSourceCat-
egories: Organic HazardousAir Pollutants from the Synthetic Organic Chemical Manufacturing Industry and Other Processes Subject to the
NegotiatedRegul ationforEquipmentL eaks,” 62Fed.Reg.2,722,2,725(Jan.17,1997). Thepreambletotherul eclarification,inrespondingto
a comment regarding the impact of listing 21 specific organic hazardousair pollutantswithin the standard for controlling hazardousair pollut-
ants in the synthetic organic chemical manufacturing industry, assertsthat the 1 pound RQ appliesto al compoundswithin the category. The
statement in the 1997 notice citesthe 1995 notice as authority for apolicy that isin conflict with the interpretation in the 1995 noticeand, there-
fore, appearsto be an error. In casesof doubt, the facility operator should consult legal counsel.

21see “ Superfund Programs; Reportable Quantity Adjustments; Final Rule,” 51 Fed. Reg. 34,534, 34,539 (Sept. 29, 1986) (clarifying that the
100poundRQforrel easeof characteristicignitabl e,corrosive,orreactivehazardouswastes,so-called” | CRsubstances,” appliesnotjusttol CR
substanceswhicharewastesbef oretheirrel ease, butal sotol CRsubstances* whichbecomewastesonlyaftertheirrelease” ) (“ | CRClarification
Notice”).

22|CR Clarification Notice, 51 Fed. Reg. at 34,539 (“ For purposes of clarification, if an ICR substancewhich is not a waste prior to releaseis
released and only partially cleaned up, the rel ease need not be reported only if the amount not recovered equalsor exceedsan RQ, i.e., 100 Ibs.
If the amount spilled and not recovered (or recovered only for eventual disposal) isless than 100 pounds, there has been no release of an RQ or
more of a hazardoussubstanceand the reporting requirementsof section 103, therefore, are not triggered.”) D ocume nts
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5.3 PETROLEUM EXCLUSION

The CERCLA definition of hazardous substance excludes petroleum, including natural gas, crude oil, or any fraction thereof,
that is not specifically listed or designated by one of the five environmental statutesreferred to in the statutory definition of haz-
ardous substance.

Guidance on the scope of the exclusion is available from severa internal EPA memoranda, as well as court decisions. For
example, aJuly 31, 1987, General Counsel’s opinion, still available on EPA’swebsite, interpretsthe hazardous substance defini-
tionin CERCLA to “excludefrom CERCLA response and liability, crude oil and fractionsof crude ail, including the hazardous
substances, such as benzene, which are indigenousin these petroleum substances,” and “hazardous substances which are nor-
mally mixed with or added to crude oil or crude oil fractionsduring the refining process.” The opinion also states that the term
petroleum does not include hazardous substances“ which are added to petroleum or which increasein concentration solely as a
result of contamination of petroleum during uses.”23 Current EPA guidance, offered in question and answer format on the EPA
website, offersthe same guidance?4

Court decisionsconfirm the EPA’sapproach. Fractionsof crude oil and additives mixed with petroleum during the normal pro-
cessof refining, evenif listed as hazardous substances, do not prevent exclusionfrom liability.2> However, resultsmay vary in the
case of used petroleum productsand wastes, and consultinglegal counsel in cases of doubt is advisable. 26

5.4 EXPLORATION AND PRODUCTIONWASTE EXEMPTION

The CERCLA definition of hazardous substance includes RCRA hazardouswastes but excludes* any waste the regulation of
which under the Solid Waste Disposal Act [SWDA or RCRA] has been suspended by Act of Congress.” CERCLA 8101(14), 42
U.S.C. 89601 (14). Under RCRA, drilling fluids, produced water, and other wastes associated with the expl oration, development,
or production of crude oil or natural gas (E& P wastes) are exempt from regulation as hazardouswaste. A list of both exempt and
non-exempt E& P wastesis containedinAppendix D. Inlegidative history clarifyingthe definition of hazardoussubstancesunder
CERCLA, Congressstated that the exclusionfor E& P wastesapplies* notwithstanding the presencein such substanceof any haz-
ardousor toxic chemica.”2? The oil and gasindustry, therefore, considersRCRA-exempt E& P wastes as excluded from the defi-
nition of CERCLA hazardoussubstance.

EPA has not always treated RCRA-exempt E& P wastes as excluded from the definition of CERCLA hazardous substance;
however, compelling arguments exist that EPA misreads CERCLA by treating RCRA-exempt E& P wastes as hazardous sub-
stancesif they contain hazardous substance constituents. EPA’sinterpretation relieson court decisionsthat concluded that mining
wastesthat are exempt from RCRA are not excluded from the definition of CERCLA hazardoussubstanceif they contain constit-
uents otherwiselisted as hazardous substances.28 No judicial decision, however, hasruled on the issue of the exclusionof RCRA-
exempt E& P wastesfrom CERCLA’s definition of hazardous substances.2® Because RCRA-exempt E& P wastes, are clearly dis-
tinguishable from mining wastes, precedents for treatment of mining wastes should not apply to RCRA-exempt E& P wastes30
RCRA-exempt E& P wastes are subject to a specific exemption in RCRA, while mining wastes are listed as special study wastes

23Memorandum from Francis S. Blake, EPA General Counsel, to J. Winston Porter, Assistant Administrator for Solid Waste and Emergency
Response, Scope of the CERCLA Petroleum Exclusion under section 101(14) and 101(a)(2) (July 31, 1987), available on EPA’s website at
(http://www.epa.gov/Compliance/resources/policies/cleanup/superfund/petro-exclu-mem.pdf).

245ee “ Petroleum Exclusion, Frequently Asked Questions,” on EPA’swebsite at (http://www.epa.gov/superfund/programs/er/triggers/haztrigs/
whatsub3.htm).

25 See Washington v. Time Oil Co., 687 F. Supp. 529, 532 (W.D. Wash. 1988) (denying exclusionwhen contaminantsare present “in excess of
amountsthat would have occurred in petroleum during the oil refining process”) and Wil shireWestwoodAssocs. v.Atlantic Richfield Corp., 881
F.2d 801, 803-05 (9th Cir. 1989) (presence of hazardous substance additives in leaded gasoline does not prevent operation of petroleum exclu-
sion). See also Organic Chemical Ste PRP Group v. Total Petroleum, Inc., 58 F. Supp. 2d 755, 763-64 (W.D. Mich. 1999) (holding that
concentration of polynuclear aromatic hydrocarbons at Superfund site that is higher than concentration in petroleum products does not prevent
operation of petroleum exclusionif the increased concentration is consistent with that from volatilization and biodegradation of products over
time).

26 See, e.g., NewYork v. Exxon Corp., 766 F. Supp. 177, 187 (S.D.N.Y 1990) (finding that used oil contaminated with hazardous substancesis
not within the scope of the petroleum exclusion); but see, Southern PacificTransp. Co. v. California, 790 F. Supp. 983, 985-86 (C.D. Cal. 1991)
(holding that used petroleum products are covered, provided that CERCLA-listed hazardous substances have not been added to the petroleum
productduringitsuse). Seealso ToscoCorp.v.Kochlndus.,Inc.,216F.3d886,893-94(10thCir.2000)(hol dingthatpetrol eumexclusiondoes
notapplytorel easedpetrol eumthathascommingl edi nthesoilandgroundwaterwithhazardouswastes);and Cosev.GettyOil Co.,4F.3d700,
708-09 (9th Cir. 1993) (holding that waste crude oil tank bottomsare not “ petroleum” within the scope of the petroleum exclusion).

2IThe statement comes from the Senate Report accompanying S. 1480, wherethe CERCLA hazardoussubstancedefinitionoriginated. S. Rep.
No. 848, 96th Cong., 2d Sess. 28 (1980). The Report also states: “Thus, drilling muds and brineswhich have been excluded by regulationare
not hazardoussubstancesunder S. 1480.” 1d.

285ee, e.g., Eagle-Picher Indus. v. EPA 759 F.2d922, 930-31 (D.C.Cir. 1985).

29 Nixon-Egli Equip. Co. v. John A. Alexander Co., 949 F. Supp. 1435, 1444 n.7 (C.D. Cal. 1996), concludes, based on Cose v. Getty Qil Co.,
that drilling by-productsand drilling would not fall within the petroleum exclusion, a separateissue. D ocum ents
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along with coal combustion and cement kiln dust wastes31 Any question regarding exclusion of exempt E& P wastes from the
definition of CERCLA hazardous substancesshould be referred to legal counsal.

5.5 DEFINITION OF REPORTABLE QUANTITY

A key premise of CERCLA notification isthat notification is required only when thereis arelease of a hazardoussubstancein
an amount equal to or greater than the reportablequantity for that substance.

EPA has established fivelevelsof RQs: 1, 10, 100, 1,000, or 5,000 Ibs. Note that EPA decided not to devel op separate RQs for
each hazardous substancefor each of the variousenvironmental mediainto which arelease might occur. EPA instead chose one
RQ for each hazardous substance. For example, the RQsfor NO and NO,, 10 each poundsin a 24-hour period, were established
based on releasesto water and releasesto the soil or groundwater, not releasesto air 32 As aresult, the RQ for releasesof NO and
NO, to air are lower than warranted for such releases. Until the EPA establishes an RQ for a hazardous substance, the RQ is 1
pound. CERCLA §102(b), 42 U.S.C. 89602(b).

The RQs for listed hazardous substances can be found at 40 CFR §302.4, in Table 302.4, and in EPA’s List of Lists33 The
reader using either the online List of Listsor Table 302.4 must consult Federal Register noticesfor revisions after the document’s
date of publication.

“Unlisted” hazardouswastes displaying the characteristics of ignitability, corrosivity, or reactivity3# are assigned a 100-Ib. RQ.
Wastes exhibiting the characteristic of toxicity are assigned RQs based on the RQs listed for the contaminants on which the
extraction procedure (EP) toxicity characteristic is based. The RQ appliesto the wasteitself, not just the contaminantin the waste.
40 CFR 8302.5(b). If EP toxicity is based on more than one contaminant, the RQ will be the lowest of the RQs listed for those
contaminants. Finaly, if awaste exhibitstoxicity combined with another characteristic, the RQ will be the lowest of the applica-
ble RQs.

5.6 DEFINITION OF REPORTABLE RELEASE

CERCLA definesa“release” to mean:

Any spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching, dump-
ing, or disposing into the environment (including the abandonment or discarding of barrels, containers, and
other closed receptacles containing any hazardous substance or pollutant or contaminant).

The statute excludes certain categories of releases, including releasesthat result in exposureto persons solely within a work-
place, with respect to a claim such persons may assert against the employer of such persons. The exclusions also address emis-
sions from the engine exhaust of motor vehicles, rolling stock, aircraft, vessels, or pipeline pumping station engines. CERCLA
§9601 (22), 42 U.S.C. 89601(22).

5.7 PERIOD OF RELEASE

The CERCLA regulations specify that a 24-hour period is used for measuringwhether the RQ of a substancehas been released.
40 CFR 8302.6(a). The 24-hour rule does not refer to the length of time a person hasin whichto report arelease; the duty to report
the releaseis immediate® once the RQ is exceeded. In addition, the 24-hour rule does not mean “ midnight-to-midnight” or one
calendar day. For example, if one half of the RQ is released between 10:00 p.m. and midnight, and one half is released between
midnight and 2:00 a.m., the facility has a duty to report.

5.8 MIXTURES OF HAZARDOUS SUBSTANCES

Discharges of mixturescontaining hazardoussubstancesof known concentrations are reportabl eonly where the hazardous sub-
stance component of amixtureor solutionisdischarged in aquantity equal to or greater thanits RQ. If the quantity of one or more
of the hazardous constituentsis not known, notification is required when the weight of the entire mixture rel eased equalsthe RQ

30For a discussion of argumentsfor exclusion of E& P wastes from CERCLA's definition of hazardous substances, see Jeffrey M. Gaga and
DonaldW. Stever, 1 Law of Solid Waste, Pollut. Prevent. and Recycl. §7:14 (2001); see also Michael M. Gibson and David P.Y oung, Oil and
Gas Exemptionsunder RCRA and CERCLA: AreThey Still “SafeHarbors’ ElevenY earsLater?, 32 S.Tex. L. Rev. 361 (1991).

31 See 42 U.S.C. §6921(b)(2)(A) regarding E& P wastes, and 42 U.S.C.§86921(b)(3) and 6924(x) regarding special study wastes.

3240 CFR §302.4 lists section 3001 of Resource Conservation and RecoveryAct as the statutory sourcefor the listing of NO and NO», and sec-
tion 311(b)(4) of the CleanWaterAct as an additional sourcefor the NO; listing.

33ThelL istofListsisavail ableonlinefromEPA’ sChemi cal Emergency PreparednessandPreventi onOffice(http://yosemite.epa.gov/oswer/cep-
poweb.nsf/index.html) by followingthe linksfor databasesand softwareto the site offering EPA databasesand software.

343ee5.2.2 for further discussion of these“ unlisted” hazardoussubstances.

FSee5.13. Documents
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of any hazardous substance constituent. 40 CFR 8§302.6(b). The mixture rule conformsto the standard established for reporting
hazardous substances under the CWA .36 RQs of different substances (other than radionuclides) are not additive under the rule.
Therelease of a mixture containing half the RQ of one substanceand half the RQ of another hazardoussubstance does not, there-
fore, requireareport.

5.9 DETERMINING THE RQ FORWASTE STREAMS

Wastes can be mixtures of various substances, and the rule for mixtures containing hazardous substances (See 5.8) sometimes
appliesfor determining the waste’' s RQ. If amixture qualifiesas a“ characteristic” hazardouswaste and, therefore, an “unlisted”
CERCLA hazardous substance, its RQ is 100 pounds (See Sections 5.2.2 and 5.5). If a mixture qualifies as a listed hazardous
waste (e.g., APl separator sludge, a refinery waste stream) and is, therefore, a listed CERCLA hazardous substance, its RQ is
listed in 40 CFR §302.4, Table 302.4 (See 5.2.1 and 5.5). Otherwise, the mixture rule appliesto a waste stream that containsa
CERCLA hazardous substance. For example, if a waste that is a mixture of toluene and other materialsis not a “ characteristic”
hazardous waste, the operator would apply the mixture rule to determine the RQ. Such a mixture would have an RQ of 1,000
pounds if the facility owner does not know the concentration of the toluene in the mixture. If the concentration of tolueneis
known, thereleaseis reportableonly if 1,000 pounds of tolueneis rel eased when the mixtureis released.

5.10 DEFINITIONOF FACILITY

Releases of hazardous substancesfrom vessels, offshorefacilities, and onshorefacilities must be reported.
Theterm “vessel” means:

[Every] description of watercraft or other artificial contrivance used, or capable of being used, as a means of
transportation on water.

Theterm “facility” means:

(A) any building, structure, installation, equipment, pipe or pipeline (including any pipe into a sewer or pub-
licly owned treatment works), well, pit, pond, lagoon, impoundment, ditch, landfill, storage container, motor
vehicle, rolling stock, or aircraft, or (B) any site or area where a hazardous substance has been deposited,
stored, disposed of, or placed, or otherwise come to be located; but does not include any consumer product in
consumer use or any vessel.

The statute al so defines“ offshore” and “ onshore” facility:

The term “offshore facility” means any facility located in, on, or under, any of the navigable waters of the
United States, and any facility of any kind whichis subject to the jurisdiction of the United Statesand islocated
in, on, or under any other waters, other than avessel or apublic vessel.

Theterm “onshorefacility” means any facility (including, but not limited to, motor vehiclesand rolling stock)
of any kind locatedin, on, or under, any land or non-navigable waterswithin the United States.

Becausethe statutory definitionsare all-inclusive, thereis usually very little debate about whether a “facility” existsfor CER-
CLA purposes3’

5.11 RELEASESINTO THE ENVIRONMENT

A hazardous substance must be released “into the environment” in an RQ before CERCLA notification is required. The CER-
CLA regulations define “environment” to mean:

(2) the navigable waters, the watersof the contiguouszone, and the ocean watersof which the natural resources
are under the exclusive management authority of the United Statesunder the Fishery Conservation & Manage-
mentAct of 1976, and (2) any other surfacewater, ground water, drinking water supply, land surface or subsur-
face strata, or ambient air within the United Statesor under the jurisdiction of the United States.

40 CFR 8302.3. Releases of volatileliquids from tanks or valvesonto outside concrete pads or into lined ditches open to the
outside air, releases from pipes into lined open lagoons or ponds, or any other discharges that are not wholly contained within
buildingsor structuresare reportableif an amount equal to the RQ is released through evaporation or otherwise escapesinto the
environment.A releaseof ahazardoussubstanceat afacility doesnot haveto be reportedonly if it doesnot enter the environment,

363ee “ ReportableQuantity Rule,” 50 Fed. Reg. at 13,463.

37Definitionsare from CERCLA §101, 42 U.S.C. §9601. DOC um ents
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such as a spill onto the concrete floor in a manufacturing plant. EPA considers “ambient air” to be air that is not completely
enclosed in a building or structure but that is over and around the grounds of a facility; therefore, a releaseinside a buildingis
reportableonly if an RQ leavesthe building or structure38

5.12 WORKPLACE EXCLUSION

A closdly-related issue is CERCLA’s so-called “workplace exclusion.” The CERCLA definition of “release” excludes “any
release which resultsin exposureto persons solely within any workplace, with respect to a claim which such persons may assert
against the employer of such persons.” CERCLA 8§101(22), 42 U.S.C. 89601(22). EPA has interpreted the exclusion as meaning
that aworker exposed to a releasewithin the workplace does not have a claim under CERCLA for that exposure. The availability
of workers' compensation insurancedoes not prevent afacility from havingto notify the NRC of areleasethat entersthe environ-
ment, eveniif it only exposesworkerswithin the workplace. If a release does not remain wholly contained within a building or
structure, then it is areleaseinto the environment for CERCLA purposes, regardless of whether it occurswithin aworkplaceand
should be reportedif it equalsor exceedsthe RQ.39

5.13 “IMMEDIATE”NOTICE

Theregulations do not provideany guidanceon when the reporting obligationistriggered or how soon after someoneat afacil-
ity has knowledge of areleaseareport isrequiredto meet the statute' s standard of “immediate” notification. Based on thelegida-
tivehistory of CERCLA, at |east one decision has concluded that the “ personin charge” whose knowledge triggersthe reporting
obligationis a person in a supervisory position, evenif it is a relatively low-level supervisor.49 The level of knowledge required
also is undefined; however, decisionsin EPA administrative enforcement cases suggest that a facility’ s notification requirement is
triggered when a facility “ has some degree of certainty that a reportablerelease has occurred.”#1 Finally, although EPA’s current
enforcement policy suggeststhat a release should be reported within 15 minutes of when the person in charge has knowledge of
the release*2 decisionsin enforcement actions suggest that what qualifiesas “immediate” depends on the circumstances of each
individual release3

5.14 MECHANICS OF CERCLA NOTIFICATION

A release of a hazardous substance must be reported to the NRC. 40 CFR 8302.6. The toll-free-number of the NRC is (800)
424-8802. The number for metropolitan Washington, D.C., is (202) 426-2675. Unlike the regulations for reporting rel eases of
hazardous substancesor oil under the CWA, the CERCLA regulations do not provide alternative reporting standardsin the event
reportingto the NRC is not practicable. SeeAppendix B for an outlineof the kinds of information NRC requiresin areport.

Although the regulations reguirethe personin chargeto report the releaseto the NRC by telephone, the NRC website at http://
www.nrc.uscg.mil/index.htm includes online reporting formsfor different categories of releases, such as continuousrel easesand
releasesfrom offshoreplatforms, vessel s, storagetanks, fixed onshorefacilities and mobile sources. Until revised regulations clar-
ify that online reportsmeet the terms of the statute, any facility reportinga CERCLA rel ease through an online report al so should
report the rel ease by telephonein a manner conforming to the requirements of the regulations.

EPA has stated that, while all concurrent releases of the same substancesfrom a facility must be aggregated to determineif an
RQ has been exceeded, the person in charge of a facility need not report each individual release separately, such that one report
could sufficefor individual releases from multiple pieces of equipment within a facility. The notice providesas an example an
operator reportingin asingle notification “ multiple concurrent RQ releases. . . occurring at variousparts of a contiguousplant or
installation on contiguousgrounds under common ownership (e.g., at achemical manufacturing plant or an oil refinery).”44

38See Reportable Quantity Rule, 50 Fed. Reg. at 13,462.

393ee Reportable Quantity Rule, 50 Fed. Reg. at 13,462-63.

40See United Satesv. Carr, 880 F.2d 1550, 1554 (2d Cir. 1989) (holding that knowledgeof release by maintenanceforeman supervising drum
disposal triggered notification requirement).

411 re Morton International, Inc., 1997WL 821128 (EPA), Docket No. EPCRA-V11-96E-218 (Dec. 12, 1997).

420ffi ceof Regul atory Enforcement, UnitedStatesEnvironmental ProtectionAgency, EnforcementResponsePoli cyfor Sections304,311and
3120ftheEmergencyPlanningandCommunity Right-to-K nowA ctandSection103oftheComprehensiveEnvironmental Response,Compen-
sationand LiabilityAct,” 11-12 (Sept. 30, 1999) (“ Enforcement Policy”).

43See In re BF. Goodrich, 1998 WL 289247 (EPA), Docket No. EPCRA 002-95 (Apr. 29, 1998). The decision specifically rejects the com-
plaint’ scitati onofal5-minutestandard,notingthatneitherCongressnorEPA i nitsregul ationsdefines* immediate,” andthevarietyof possible
rel ease scenariosdictatesthat the term be interpreted“ in thisand many other cases. . . by referenceto circumstances.”

44N otifi cation RequirementsRul e, 50 Fed. Reg. at 13,459. D ocum ents
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5.15 REPORTING“CONTINUOUS RELEASES”

CERCLA grantsrelief from the release notification requirements for hazardous substance releases that are “continuous’ and
“stablein quantity and rate.” Notice of releasesmay fall under the reduced reporting requirements if:
» thereleasesare continuousand stablein quantity and rate; and
 thepersonin chargehas notified the NRC of thereleasefor a period sufficient to establishthe continuity, quantity and regu-
larity of therelease.

CERCLA 8103(f)(2), 42 U.S.C. 89603(f)(2). In addition to regulations at 40 CFR §302.8 implementing the continuousrel ease
reporting requirements, EPA has published a guide for facilities reporting continuousrel eases®

5.15.1 Definitio of*“Continuous”

EPA defines continuousrel easeto mean “arelease that occurswithout interruption or abatement, or that is routine, anticipated
and intermittent during normal operationsor treatment processes.” 40 CFR 8302.8(b). Examplesinclude:

» productionof abatch of a substanceat the sametime every week,

» dtartup of a machine every workday morning and its shutdown every workday evening, and

» useof ahazardoussubstanceat afacility every day or at the sametime every week.

A hazardous substance release al so may be continuousif it occurs during a processthat is run infrequently but at anticipated
intervals that depend on market demand for a product.Variable, unanticipated, or episodic rel easesare not covered by the defini-
tion of continuous. Examplesinclude:

» releasesassociated with accidents,

 releasesassociated with emergency shutdowns, and

+ releasesassociated with pipe rupture46

5.15.2 Definitio of“Stable in Quantity and Rate”

The regulations define areleasethat is stablein quantity and rate to mean “areleasethat is predictable and regular in amount
and rate of emission.” 40 CFR §302.8(b). The rule preamble specifies that predictability and regularity do not equate to unifor-
mity .47

5.15.3 Reporting Requirements for Continuous Releases

The regulations require an initial telephonecall to the NRC and, if EPCRA reporting is applicable, to the SERC and LEPC 48
The telephone notification should identify the release as “continuous’ and announce the intent to report under the continuous
release provisions. The notice must include:

» thenameand location of the facility or vessel; and

» thenameand identity of the hazardous substance being rel eased.

Within 30 days of the telephone notification, initial written notification must be made to the appropriate EPA Regional Office,
aswell asthe SERC and LEPC. EPA Regional OfficesareidentifiedinAppendix C. Liketheinitial noticeby telephone, theinitial
written notification must identify the intent to report under the continuousrel ease provisions. The initial written notification must
provide basic identifying information, including information regarding the populationin the area of the release and information
on the normal range of the release. 40 CFR §302.8(€). The normal range is defined to include all the releases (in pounds or kilo-
grams) of a hazardoussubstancereported or occurring over any 24-hour period under normal operating conditionsduring the pre-
ceding year, aslong as those rel eases are both continuousand stablein quantity and rate. 40 CFR §302.8(b).

No new measurements are required to establish the normal range. The normal range is determined by the person in charge
based on the professional judgment of the facility engineering staff, the operating history of the facility, experience with the oper-
ating equipment and processes, and any existing data.4°

45 Office of Emergency and Remedia Response, United States Environmental Protection Agency, “ Reporting Requirements for Continuous
Rel easesof HazardousSubstances,A GuideforFacilitiesonCompliance” (1997). TheguideisavailablefromEPA’ swebsitefortheSuperfund
program, at (http://www.epa.gov/superfund/action/guidance/index.htm).

465ee “Reporting Continuous Releases of Hazardous Substances,” 55 Fed. Reg. 30,166, 30,169-70 (July 24, 1990) (“Continuous Release
Rule”).

47ContinuousRelease Rule, 55 Fed. Reg. at 30,170-71.

48For additional informationon EPCRA releasereporting requirements, see Section 6.

49See 40 CFR §302.8(e) and ContinuousRelease Rule, 55 Fed. Reg. at 30,174. D ocuments
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Within 30 days of the one-year anniversary date of the initial written notification, the person in charge must evaluate the
reported releases and submit a one-time follow-up report to the appropriate EPA Region (but not the SERC or LEPC). 40 CFR
§302.8(f).

5.15.4 Change in Source, Composition, orVolume

If thereis any changein the source or composition of the release, the releaseis considered a new release. The required initial
telephoneand written notifications must be made in order for the rel easeto qualify as a continuousrel ease. 40 CFR §302.8(g)(1).

If a release exceeds the upper bound of the reported normal range, the release must be reported as a statigtically significant
increase (SSl), defined as any “increasein the quantity of the hazardous substance rel eased that exceedsthe upper bound of the
reported normal range.” Notice of a SSI must be provided to the NRC, SERC, and LEPC as soon as the person in charge has
knowledge of the release. The notification may be madeinitially by telephoneand followed up by awritten notification within 30
days. 40 CFR 8302.8(b)(g)(2) and (h).

All change notices must include a signed certification statement and the case number assigned by the NRC. 40 CFR
§302.8(0)(4)

5.15.5 Annual Evaluation

The person in chargeof the facility or vessel must evaluate each hazardous substancerelease annually to determineif changes
have occurred in the information submitted in the initial written notification, the follow-up natification or in a previous change
notification, but no routineannual report is required. 40 CFR §302.8(i).

5.16 “FEDERALLY PERMITTED”RELEASES

The provisionin CERCLA requiring reports of rel eases specifically excludesareleasethat is “afederally permitted release.”
CERCLA 8§103(a), 42 U.S.C. 89603(a). The term “federally permitted” is in some ways a misnomer, because the exemption
appliesto permitsand authorizations under six federal statutesand under state statutesauthorizing certain oil and gasindustry and
water well injection practices. The following releasesare considered federally permitted and therefore not reportableunder CER-
CLA (or EPCRA):

e Clean Air Act (CAA): any emissioninto the air subject to a permit or control regulation under (1) new source perfor-

mance standardsin CAA 8111, (2) standardsto control hazardousair pollutantsin CAA 8112, (3) requirements for preven-
tion of significant deterioration of air quality intitle | part C, (4) plan requirements for nonattainment areasin title | part D,
or (5) state implementation plans submitted in accordance with CAA §110 and not disapproved by the EPA, and (6) any
schedule or waiver granted, promulgated, or approved under any of the CAA sections. CERCLA 8§101(10)(H), 42 U.S.C.
§9601(10)(H).

» FederalWater Pollution Control Act or CleanWater Act (CWA): dischargesin compliancewith a National Pollut-
ant Discharge Elimination System (NPDES) permit;30 dischargesin compliancewith alegally enforceable CWA §404 per-
mit for the discharge of dredged or fill material, CERCLA 8§101(10)(D), 42 U.S.C. §9601(10)(D); and the introduction of
any pollutant into a publicly owned treatment works when the pollutant is specified in and in compliancewith applicable
pretreatment standardsof CWA §307(b) or (¢) and enforceabl e requirementsin a pretreatment program submitted by a State
or municipality for Federal approval, CERCLA 8101(10)(J), 42 U.S.C. 89601(10)(J).

e Marine Protection, Research and Sanctuaries Act: any release in compliance with a legally enforceable ocean
dumping permit. CERCLA 8101(10)(F), 42 U.S.C. 89601(10)(F).

» Solid Waste Disposal Act: areleasein compliancewith alegally enforceable final permit for a hazardouswaste treat-
ment, storage or disposal facility, when such permit specifically identifies the hazardous substances and makes such sub-
stances subject to a standard of practice, control procedure or bioassay limitation or condition, or other control on the
hazardous substancesin such rel eases. CERCL A §101(10)(D), 42 U.S.C. 89601(10)(D).

« Atomic Energy Act: any release of source, special nuclear, or by-product material in compliancewith alegally enforce-
ablelicense, permit, regulation, or order. CERCLA §101(10)(K), 42 U.S.C. 89601(10)(K).

50See 42 U.S.C. §89601(10)(A). Also federally permitted under the aegis of the NPDES permit program are (1) dischargesresulting from cir-
cumstances identified and reviewed and made part of the public record with respect to the issuance or modification of a NPDES permit and
subject to a condition of the NPDES permit, and (2) continuous or anticipated intermittent discharges from a point source, identified in a
NPD ESpermitorNPDESpermitapplication,whicharecausedbyeventsoccurringwithinthescopeofrel evantoperatingortreatmentsystems.
See CERCLA 8§101(10)(B) and (C), 42 U.S.C. §9601(10)(B) and (C). D ocum ents
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» Safe Drinking Water Act: any injection of fluids authorized under federal underground injection control programs or
state programs submitted for federal approval, and not disapproved by EPA. CERCLA 8101(10)(G), 42 U.S.C.
§9601(10)(G).

» State Statutes: any injection of fluidsor other material sauthorized under applicablestate law (i) for the purpose of stim-
ulating or treating wells for the production of crude cil, natural gas, or water, (ii) for the purpose of secondary, tertiary, or
other enhanced recovery of crudeoil or natural gas, or (iii) which are brought to the surfacein conjunctionwith the produc-
tion of crudeoil or natural gas and which are re-injected.

Releases of hazardous substancesin amounts greater than those authorized by federal or state permits, or by other regulatory
controlsor standards, must be reported to the applicable government agenciesas stipulated in those permitsor regulations. Once
the amount rel eased exceedsthe amount authorized to be released by an amount that is equal to or greater than the RQ, and if no
other exclusion applies, the release should be reported to the NRC and, when applicable, to the SERC and LEPC under EPCRA.
See Chapter 6 for additional information on EPCRA reporting.

5.16.1 EPA Statements Regarding the Scope of the Federally Permitted Releases Exclusion

EPA issued an advance notice of proposed rulemaking in 1983 soliciting comments on the scope of the federally permitted
release exclusion, a proposed rule in 1988, and a supplemental notice clarifying the proposal in 1989.51 EPA has not, however,
adopted regul ations to implement the exclusionbeyond referencesto the terms as defined in the statute. InApril 2002, EPA issued
two noti ces providing guidance on the interpretation of the federally permitted rel easesexclusionfor certainair emissions The
two guidance documentsregarding air emissionsare reprintedinAppendix E and are discussedin detail in 5.16.2.

EPA’s statementsabout the scope of the exclusionin the proposal noticesand intheApril 17 andApril 23 guidance documents
provide evidence of how EPA may interpret the scope of the exclusionin any enforcement action; however, they should not be
treated asif they had the effect of regulations. The documentsare not regulations, and there is some authority from judicial deci-
sions suggesting that EPA’sinterpretation of the exclusion may not be definitive.>3 Legidative history of the exclusion also may
provide some guidance>*

Questionsabout the scope of the exclusion should be referredto legal counsel.

5.16.2 EPA Guidance Documents on Reporting Releases to Air

The CERCLA legidative history that discusses the federally permitted release exclusion acknowledges that CAA emission
controlswork through a variety of means, including express emission limitations, technol ogy requirements, operationa require-
ments, work practices, or other control practices>® EPA citesthat legisative history in theApril 17 Guidancewhen discussingthe
limitationsof the Guidance:

Thisguidanceisintendedfor you to use as a general guideto determine, on a case-by-case basis, whether an air
release of a hazardoussubstancequalifiesas afederally permitted release.Y ou should consider any permit lan-
guage as a whole rather than reviewing specific language in isolation and also look at all applicable control

51 Notifi cation Requirements; Reportable QuantityAdjustments,” 48 Fed. Reg. 23,552 (May 25, 1983); “ Reporting Exemptionsfor Federally
PermittedRel easesof HazardousSubstances,” 53Fed.Reg.27,267(July19,1988);and" ReportingandLiabilityExemptionsforFederal |y Per-
mitted Releasesof Hazardous Substances,” 54 Fed. Reg. 29,306 (July 11, 1989).

52 “ GuidanceontheCERCL A Section101(10)(H) Federal lyPermittedRel easeDefinitionforCertainAirEmissions,” 67Fed.Reg.18,899(A pril
17, 2002) (“April 17 Guidance’); “Guidance on the CERCLA Section 101(10)(H) Federally Permitted Release Definition for Clean Air Act
‘Grandfathered’ Sources,” 67Fed.Reg.19,750(April 23,2002)(“ April23Guidance”).TheA pril 17GuidanceandA pril 23Guidancewerei ssued
pursuant to settlement of alawsuit filed by APl and a number of affiliated trade associations in the Court of Appeals for the District of Columbia
Circuitchallenging"interimguidance” onfederal lypermittedrel easestoai rthatEPA i ssuedinDecember1999. “ InterimGuidanceDocumentson
the CERCLA Section 101(10)(H) Federally Permitted Release Definition for CertainAir Emissions,” 64 Fed. Reg. 61,613 (Dec. 21, 1999). The
December 1999 “interim guidance” was suspended and, in effect, withdrawn soon after the trade associationsfiled their lawsuit.

53Kelley v. Environmental Protection Agency suggeststhat EPA lacks authority under CERCLA to issue a regulation interpreting the federally
permittedrel easeexclusion. In Keley, the U.S. Circuit Court of Appeals for the District of ColumbiaCircuit held that Congress|eft the determi-
nationofissuesofliabilityundersections106and107of CERCL Atothecourts,and,therefore,didnotexplicitlyorimplicitlyauthorizeEPAto
i ssue substantive regulations to determinewhen a secured creditor could incur CERCLA liability as an owner or operator. 15 F.3d 1100, 1106
(D.C.Cir. 1994), reh’ ddenied, 25 F.3d 1088 (D.C.Cir. 1994), cert. denied, American BankersAss nv. Kdley, 513 U.S. 1110, 115 S.Ct. 900, 130
L.Ed. 2d 784 (1995). Becausethe federally permittedrel ease exclusioncan be central to a determination of liability, EPA arguably lacksauthor-
ity to promulgate a rule defining federally permitted release. The D.C. Circuit Court aso specifically held, on rehearing Kelley, that a court
wouldnotaccordEPA’ sinterpretati onsoni ssuesof iabilitythekindof def erenceacourtnormal lyaccordsagencyinterpretationswhenCongress
hasdel egatedadjudicatoryfunctionstotheagency. Kelleyv.EPA,25F.3d1088,1091-92(D.C.Cir.1994). Thedecisionrejectstheapplicability
of Chevron deferenceto the EPA'sinterpretation, referring to the formulation in Chevron USA Inc. v. Natural Resources Defense Council, Inc.,
467 U.S. 837,104 S.Ct. 2778, 81 L.Ed.2d 694 (1984), under which an agency has significantlatitudein interpreting tamﬁé% ents
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requirementsin order to determinewhether, taken together, they subject arel ease of a hazardoussubstanceto a
relevant CAA permit or control regulation.56

TheApril 17 Guidance addressesthe following issuesrelated to federally permitted releasesto air: rel eases exceeding permit
limits(5.16.2.1); permit or control limitson volatileorganic compoundsand particul ate matter (5.16.2.2); permit or control limits
on nitrogen oxides (5.16.2.3); treatment of minor sources of air emissions(5.16.2.4); waivers (5.16.2.5); accidentsand malfunc-
tions (5.16.2.6); and start-up and shut-down operations (5.16.2.7). The April 23 Guidance addresses grandfathered sources
(5.16.2.8).

5.16.2.1 Releases Exceeding Permit Limits and Control Regulations

EPA doesnot consider areleaseof a hazardoussubstancethat isin excessof limitsset by a CAA permit or control regulation to
be a federally permitted release>” Accordingly, a release of a hazardous substance that exceedsthe limits of a permit or control
regulation is subject to reporting requirementsif the amount released that isin excessof that permit or control regulation or permit
also equalsor exceedsthe RQ. In support of thisconclusion, EPA citesan EPA Environmental A ppealsBoard (EAB) decisionthat
rejected the argument that arelease” subject to” acontrol requirement wasafederally permitted release, eventhough it was out of
compliancewith the control requirement.>8

5.16.2.2 Permitor Control Limits onVolatile Organic Compounds and Particulate Matter

The definition of federally permitted release cites requirements that limit emissionsof specific hazardousair pollutantsand of
criteriapollutants, such as volatile organic compounds (V OCs) and particulate matter (PM). Permitsor control regulations limit-
ing emissionsof VOCsand PM may not list the specific CERCLA hazardous substancesthat are part of the controlled emission
stream. In such a case, theApril 17 Guidanceindicatesthat the facility operator should consider whether the federally enforceable
CAA permit limit or the applicable control regulations have the specific effect of limiting or eliminating the release of the desig-
nated hazardous substance, or EHS in the case of EPCRA reporting. TheApril 17 Guidance suggests severa criteriato takeinto
account in making that determination:

» Theterm of thefederally enforceablelimits: The guidance suggeststhat short term limits, includingthoseforVOCs or PM, are

more likely to minimizethe possibility of a substantial release of a hazardoussubstanceor EHS.

» Other evidence that the federally enforceable limitswould havethe specific effect of limiting or eliminating the releaseof a
hazardous substance or EHS: The guidance suggests that information in the permit application or applicable regulation
(including supporting materials such as preambles, technical background documents, or details in the permit application
that arereferencedin the permit) that clearly showsthat the federally enforceableV OC or PM limits havethe specific effect
of limiting or eliminating the release of a hazardoussubstanceor EHS would bol ster an argument for finding areleaseto be
afederally permitted release>®

5.16.2.3 Permit or Control Limits on Nitrogen Oxides

With respect to emissionsof NO and NO, that are subject to permit limits and control regulations designed to limit emissions
of NOy, theApril 17 Guidanceindicatesthat the NO, permit limitsare sufficient to meet the federally permitted rel ease definition
for NO and NO,.60

EPA also has announced a policy that providessomerelief from rel ease notification requirements for combustion sources, such
as engines and flares, that otherwise would have to report releases of relatively low levels of NO, as continuous rel eases (See
5.15). The April 17 Guidance announcesthat EPA agrees with commentsit received asserting that the 10-Ib. RQ for reporting

54See Senate Rep. 848, 96th Cong., 2d Sess. 46-50 (1980). Judicial decisionson the scope of the exemption have construed it narrowly. See
Mardan Corp. v. C.G.C. Music, Ltd., 600 F. Supp. 1049, 1054 (D.Ariz. 1984) (limiting exemptionto terms specified for releasesfrom RCRA-
permittedfacilities); ReadingCo.v.Philadel phia,823F.Supp.1218,1230-31(E.D.Pa.1993)(decliningtoreadexemptionascoveringrel eases
of PCBsfromtransformersbasedonauthorizationtousetheminnon-total l yencl osedmannerunder T SCA becausecompliancewithT SCAnot
equivalent to obtaining a RCRA permit); Idaho v. Hanna Mining Co., 699 F. Supp. 827, 831-32 (D. Idaho 1987) (limiting exemptionto point
source dischargesunder NPDES permit); and United Statesv. United Nuclear Corp., 814 F. Supp. 1552, 1565 (D. N.Mex. 1992) (holding that
tailings seepage was not federally permitted by state license, even though agency staff were aware of seepage, because it was not specifically
authorized by the permit).

55See Senate Rep. 848, 96th Cong., 2d Sess. 49 (1980).

S6April 17 Guidance, 67 Fed. Reg. at 18,901.

STApril 17 Guidance, 67 Fed. Reg. at 18,902.

58See In re Mobil Oil Corp., EPCRAAppeal No. 94-2, 5 EAD 490, 508, 1994WL 544260 (EAB, Sept. 29, 1994).

S9April 17 Guidance, 67 Fed. Reg. at 18,902.

60A pril 17 Guidance, 67 Fed. Reg. at 18,902. Documents
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releasesof NO and NO, isunreasonably low for certain NO rel eases. TheAgency supportsadoption of an administrative report-
ing exemption for those releases! and has published a notice announcing exercise of enforcement discretion for such releases.
According to the notice, until EPA compl etesaction on an administrative reporting exemption for NOy emissions, or until it pub-
lishes a notice stating otherwise, EPA will exercise discretion not to enforce against facilities for failureto report air rel eases of
NO and NO, that would otherwisetrigger a requirement to notify. The policy of enforcement discretionwill not apply in the case
of releasesthat are the result of an accident or malfunction.82

5.16.2.4 Minor Sources of Air Emissions

A significant number of small sourcesof air emissionsdo not have CAA permitsbecausetheir emissionsfall below athreshold
for permittingset by regulations. TheApril 17 Guidanceindicatesthat areleasein compliancewith afederally enforceable thresh-
old, includingreleasesthat comply with technol ogy requirements, operational reguirements, work practices, or other control prac-
tices, are federally permitted rel easeswhen the threshold limits or eliminatesthe release of the hazardoussubstanceor EHS83

Releases of HAPs such as benzenefrom area sources of hazardousair pollutants (HAPs), those that do not have a potential to
emit 10 tons per year or more of a single HAP or 25 tons per year of a combination of HAPs, would be federally permitted
releases as long as the rel eases remain bel ow that threshold. For example, arel ease of benzenefrom a glycol dehydrator in com-
pliancewith the area sourcethresholdin the national emission standardsfor hazardousair pollutantsfrom oil and natural gas pro-
duction facilities woul d be a federally permitted rel ease. 84

A similar result appliesin the case of federally enforceable threshol dsadopted under a state implementation plan (SIP) for cri-
teriapollutants. A release of a hazardous substance or EHS from the normal operationsof a minor source in compliancewith a
regulation in a SIP setting a threshold for imposition of permitting or other control requirements will be considered a federally
permitted release. The EPA guidance suggests that releases of nitrogen oxides or sulfur dioxide from an internal combustion
engine meeting the threshold for exemption from permitting under a state regulation incorporated in a SIP could be federally per-
mitted rel eases.

For example, the New Mexico Air Quality Bureau (“NMAQB”) limits small sourcesto de minimis emission rates of 10 tons
per year of criteriapollutantsand oneton per year of lead, and Colorado exemptsfrom permit requirements sourcesemitting up to
25 tons per year 85 Emissions authorized by such exemptions from permit requirements should qualify as federally permitted
releases. Releasesfrom a minor source authorized by a control regulation but not required to obtain an individua permit, such as
asmall source authorized by Texas “ permit by rule” regulations, also could be federally permitted rel eases56

The April 17 Guidance emphasizesthat the area source and minor source thresholds generally do not control unanticipated
releases such as accidentsor malfunctions. EPA, therefore, would not consider RQ rel easesthat are not part of afacility’s normal
operations, such as unanticipated rel easesand those caused by accidentsand malfunctions, to be federally permitted rel eases 7

5.16.2.5 Waivers

EPA has published only one exampleof areleasethat isfederally permitted becauseit is subject to a scheduleor waiver granted
under a SIP, new source performance standards (NSPS), hazardousair pollutant source standards, prevention of significant deteri-
oration requirements, or plansfor attainment of air quality standards. The Guidance cites as an examplea releasein compliance
with a waiver from NSPS to allow use of aternative innovative technology, or with a schedule for complianceimposed if the
aternative technol ogy does not reduce emissionsthat equal or exceed the NSPS.68

5.16.2.6 Accidents and Malfunctions

EPA generally considers releases of an RQ of a hazardous substance arising from an accident or malfunction a reportable
release, evenwhen the rel ease occursfrom afacility that i s operating consi stent with an accident and malfunction plan required by

61April 17 Guidance, 67 Fed. Reg. at 18,900.

62 April 17 Guidance, 67 Fed. Reg. at 18,904.

63April 17 Guidance, 67 Fed. Reg. at 18,903.

64 See 40 CFR 863.760.

65TheNM A QBregulati onrequiressourcesexceedi ngtheexempti onlimittoregi sterwiththeNM A QB andinsomecasessubmitapermitappli-
cation. 20N.M.Admin.Code82.73.200. Coloradorequirespermitapplicationsforsourcesabove25tonsperyear;bel owthatlevel itrequires
asourceto filean “ Air Pollutant Emission Notice,” and very small sources (lessthan two tons/year, or one ton/year in nonattainment areas) are
exemptfromthatnoticerequirement. 5Colo.CodeRegs.1001-5,RegulationNo.3,811.D. Reg.3al soincludessomespecificstandardsinindi-
vidual exemptions. Petroleum industry flares are exempt if burning natural gas with a concentration of hydrogen sulfide (“H,S") below 500
ppmw and total uncontrolledemissionsof any pollutant of lessthan 5 tons per year.

66See Permitsby Rule, 30Tex.Admin Code Ch. 106.

67April 17 Guidance, 67 Fed. Reg. at 18,903.

88April 17 Guidance, 67 Fed. Reg. at 18,903. Documents
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aCAA permit or control requirement. In In re Borden Chemicalsé& PlasticsCo.,89 an EPAAdministrative Law Judge concluded
that a rel ease from an emergency relief valveat afacility operating consistent with an accident and malfunction plan required by
national emission standardsfor hazardousair pollutants(NESHAP) was not federal ly permitted becausethe NESHAP regulation
did not control the discharge.

The EPA guidance, however, suggeststhat it is possible that some rel eases from facilities operating under accident and mal-
function plans could qualify as federally permitted releases. EPA statesthat the wide variety of approachesto emission controls
and standards under the CAA may create “unusual circumstances’ in which such a release could qualify for the exclusionfrom
reporting requirements.Although the guidance does not provideany examplesof what those* unusual circumstances’ could be, it
leavesthe door open to consideration of an argument for an exemption in the case of circumstances that are not identical to those
inlnreBorden

5.16.2.7 Start-up and Shut-down Operations

EPA’spolicy on releases subject to a start-up and shut-down plan is similar to its policy on rel easesfrom operations consistent
with an accident and malfunction plan. EPA believes that the start-up and shut-down plan should include federally enforceable
proceduresto limit or control the rel eases during the start-up and shut-down operationsbefore rel eases occurring from operations
consistent with that plan would be considered federally permitted rel eases. Rel eases during such operationsthat are exempt from
CAA regulation, or otherwisenot subject to emission limitsor other controls, would not qualify as federally permitted rel eases.”

5.16.2.8 Grandfathered Sources

EPA has stated that generally releasesfrom grandfathered sources, emission sourcesin existencewhen the CAA was enacted
and not subsequently modified, do not qualify as federally permitted rel eases. To the extent that rel easesfrom such sources, how-
ever, are subject to applicablepermit or control regulations, such asNESHAPS, limitsor controlsin astate’ sfederally enforceable
plan to attain air quality standardsor a SIP (including minor source thresholds), the releases may qualify as federally permitted
releases.

5.17 ENFORCEMENT PROVISIONS

Section 103 of CERCLA providesfor criminal penaltiesfor failureto report a release of a hazardous substance or for know-
ingly submittingfalse or misleadinginformation. The statute callsfor finesto be set in accordancewith the criminal code and for
imprisonment of up to threeyears (five yearsfor subsequent convictions).

Section 109 of CERCLA providesfor civil penatiesof up to $25,000 per incident for violation of the section 103 notification
requirements. Section 109 also providesfor Class || Administrative penaltiesof up to $25,000 per day for each day during which
the violation continues. Subsequent violationsmay be fined up to $75,000 per day.

690rder Granting Partial Accel erated Decision Concerning Liability, 1993WL 70228 (EPA), Docket No. EPCRA 003-1992 (Feb. 18, 1993).
70 April 17 Guidance, 67 Fed. Reg. at 18,903.

IApril 17 Guidance, 67 Fed. Reg. at 18,904. Documents
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6 Reporting Requirements under the Emergency Planning and Community Right-to-
Know Act (EPCRA)

Release reporting requirements in EPCRA of concernto oil and gas operations are in EPCRA section 304, which establishes a
programwith many similarities to the CERCLA releasereporting programs, but requiresthat rel easesbe reported to state and local
authorities instead of to the NRC. This chapter provides a limited discussion of other EPCRA reporting provisions for identifying
the presenceof certainchemicalsin afacility’s operations instead of their release, specifically requirementsin EPCRA 88302, 311
and 312.72

6.1 KEY DEFINITIONS FOR EPCRA PROGRAMS
6.1.1 ExtremelyHazardous Substance andThreshold Planning Quantity

EPRCA defined a new category of hazardous substance, the extremely hazardous substance or EHS. EHSs are intended to be
chemicalsthat cause serious, irreversible health effectsfrom accidental releases. The list of over 300 chemicalsidentifiedas EHSs
isin AppendicesA and B of 40 CFR Part 355, and in EPA’s List of Lists.”® The Appendicesto the Code of Federal Regulations
lists EHSs alphabetically by name and by CAS Registry Number. The Lists of Listsisin numberical order by CAS number, but
includesan index by chemical name. Usersof either document should consult current editionsof the Federal Register for updates.

Threekinds of reporting requirements apply to EHSs. First, EPCRA establishes an RQ for each EHS and requiresafacility to
notify the SERC and the community emergency coordinator for the LEPC of any RQ release of an EHS or a CERCLA hazardous
substance. Second, any facility that containsan EHS in excess of the threshold planning quantity (TPQ), identifiedin the regula
tionsand in the List of Lists, must notify the appropriate SERC that it is subject to the emergency planning requirements of Sub-
chapter 1.74 Third, EPCRA requiresfacilities to submit certaininitial notifications and annual inventory reports on EHSs present
in their operations. The reporting quantity isthe TPQ or 500 pounds, whichever islower.

Obvioudy, not all of the more than 800 CERCLA hazardoussubstancesare EHSs. The facility operator should take note, how-
ever, that not all EHSs are CERCLA hazardous substances. For example, sulfur dioxideis an EHS with a TPQ and RQ of 500
pounds; however, it isnot a CERCLA hazardoussubstance.Therefore, afacility operator with an RQ releaseof sulfur dioxidethat
isnot afederally permitted rel easewould report the releaseto the SERC and L EPC, but not to the NRC.

6.1.2 Definitio of Facility

The EPCRA regulations confusingly offer different definitionsof “facility” for the different reporting programs, and all of the
EPCRA program definitions differ from the one governing CERCLA reporting.”> The EPCRA regulations for release reporting
define“facility” asfollows:

Facility meansall buildings, equipment, structure[s], and other stationary itemsthat are located on asinglesite
or on contiguous or adjacent sites and which are owned or operated by the same person (or by any person
which controls, is controlled by, or under common control with, such person). Facility shall include man-made
structuresin which chemicalsare purposefully placed or removed through human means such that it functions
as a containment structure for human use. For purposes of emergency release notification, the term includes
motor vehicles, rolling stock, and aircraft.’s

40 CFR 8355.20. Theregulationsfor the EPCRA section 311 and 312 hazardous chemical reporting program (See 6.7) include
the following additional term:

Facility shall include man-made structuresas well as all natural structuresin which chemicalsare purposefully
placed or removed through human means...

72 Requirementsfor toxic chemical release reporting under EPCRA section 313 do not apply to E& P operations. See 1.3.

73TheL istofListsisavail abl eonlinefromEPA’ sChemi cal Emergency PreparednessandPreventi onOffi ce(http://www.epa.gov/ceppo/) byfol -
lowingthe linksfor databasesand softwareto the site offering EPA databasesand software.

74T hefacility operatorshoul dtakecarenottoconf usetheEPCRA threshol dpl anningquantitywiththe® threshol dquantity” thattriggerscertain
obligationsfor risk management planning under Section 112(r) of the CleanAirAct. See40 CFR Part 68 andAPI Publication761, Model Risk
Management Plan Guidancefor Explorationand Production (E& P) Facilities, 2d Ed. (June 1998), for additional informationon Risk Manage-
ment Program requirements.

75The “facility” definition for the EPCRA section 313 toxic chemical release reporting program, not discussed in the text, excludesthe refer-
ences to “man-made structures’ and “natural structures’ for chemical storage and specifies: “A facility may contain more than one
establishment.” 40 CFR §372.3. The rule defines establishment as “an economic unit, generally at asingle physical location, where businessis
conducted or where servicesor industrial operationsare performed.” 1d.

7640 CFR §§355.20 and 370.2. Documents
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40 CFR 8370.20. The preambleto the rule does not explain the difference between the definition for emergency planning and
releasereportingin Part 355 and for hazardous chemical reportingin Part 370.77

6.1.2.1 The*Facility”Definitio and Subsurface Structures

The referenceto “natural structures’ in the Part 370 definition and the discussion of “ Subsurface Operations’ in the preamble
to the rule adopting the definition raised a question about whether a naturally occurring oil and gas reservoir was a “structure”
qualifying as a “facility” for hazardous chemical reporting. An October 25, 1990, letter from EPA to the American Petroleum
Ingtitute clarified the rule, concluding that oil depositsare not “structures’ and that drilling and production operationswould not
convert the depositsto “ containment structures’ subject to the EPCRA reporting requirements. The text of the letter is reprinted
inAppendix F.

6.1.2.2 The*Facility”’Definitio and Offshore and OCS Facilities

The CWA and CERCLA specifically define a facility required to report releases as including an “offshore facility.” CWA
§311(a)(11), 33 U.S.C. §1321(a)(11); CERCLA 8101(17),42 U.S.C. 89601(17). The EPCRA “facility” definitionsdo not refer
specifically to offshorefacilities, but they can be interpreted to include offshoreplatforms. A platform arguably includes* equip-
ment, structure]s], and other stationary items... located on asinglesite.”

Some EPCRA reporting requirements, however, may not apply to offshoreand OCS facilities. EPCRA section 311 and 312
hazardouschemical reporting requirement do not apply to OCSfacilities, which are outside of the jurisdiction of SERCs, LEPCs,
and local fire departments. OCS facilities al so appear to be excluded from EPCRA section 302 notification and emergency plan-
ning requirements. Offshorefacilities in state waters generally are outside the jurisdiction of fire departments and LEPCs, but
may be subject to the authority of SERCs. Such facilities, for example, may be required to submit EPCRA section 311 and 312
reportsto the SERC, but not to the LEPC or local fire department. In the case of afacility, however, with a TPQ of an EHS that
could, if released, affect an onshore area, an operator should consider whether the notification and emergency planning require-
mentsapply. EPA has not issued guidanceon thisissue, and in cases of doubt a facility operator should consultlegal counsel.

Whether an offshore facility is outside the jurisdiction of SERCs and LEPCs does not appear to affect release notification
requirements. The emergency release notification rule requires notice to “the community emergency coordinator for the local
emergency planning committee of any arealikely to be affected by the rel ease and the State emergency response commission of
any Statelikely to be affected by therelease” 40 CFR §355.40(b)(1). Althoughafacilityin statewatersmay be outsidethejuris-
dictionof aLEPC, and an OCSfacility may be outsidethe jurisdiction of both LEPCsand SERCs, the regulations require notice
to the officialsof areasthat could be affected by arelease.

6.2 TRANSPORTATION EXCLUSION

Except for reporting emergency releasesunder EPCRA section 304, the transportation, including the storageincident to trans-
portation, of any substance or chemical is exempt from the requirements of EPCRA. The statute specifies that the exclusion
appliesto the “transportation and distribution of natural gas.” 42 U.S.C. §11047. A facility from which thereis a transportation-
related rel ease can meet the EPCRA section 304 reporting obligations by providing the required information to the 911 operator
or, in the absence of a 911 operator, to the telephone operator. 40 CFR 355.40(b)(4)(ii). No follow-up notifications appear to be
required, although Department of Transportati on regul ations applicableto the mode of transportation (pipeline, motor carrier, rail-
road) may require submissionof afollow-up report.”8

Regulations define a “ transportation-rel ated rel ease” to mean:

arelease during transportation, or storageincident to the transportation if the stored substanceis moving under
activeshipping papersand has not reached the ultimate consignee.

40 CFR §355.40(b) (4)(ii).

The regulatory definition notwithstanding, not all modes of transport rely on “active shipping papers” EPA question and
answer documents available on the website for the Chemical Emergency Preparedness and Prevention Office may offer some
guidance on when storage beginsand ends for a variety of modes of transportation.”® The online EPA guidance suggestsa broad
definition of transportation by pipeline, citing the definition in Department of Transportation pipeline safety regulations.g0 In a
case of doubt, however, when a facility operator is uncertain whether a release report to the 911 operator will fulfill the EPCRA
section 304 requirements, a prudent operator may chooseto follow a 911 operator report with areport to other local authorities.

77See * Community Right-to-K now Reporting Requirements,” 55 Fed. Reg. 30632 (July 26, 1990).
"8Forexample,see49 CFR pt.191forreportingobligationsfornatural gaspi pelines;49 CFR pt.195,subpt.Bf orreportingobligati onsf orhaz-
ardousliquidspipelines; and 49 CFR88171.15and 171.16 for motor, rail, and air transportation. D ocum ents

Document Sharing Hub

Full document details: API Bull E4-2003


http://avadocuments2026.com/doc/api-bull-e4-2003
http://avadocuments2026.com/doc/api-bull-e4-2003

