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AECHA PRODUCTS LiABILITY WORKYNG GROUP - FIKAL REPORT

This Report has been prepared by the AECHA Working Group on Producfs
Liability, for presentation by the national European aerospace
industry Associations (in membexship of KECMA) to their national
Government Depariments concorned; coupled with the vrgent request
that an in%or;Governmon{cl'joint Govérnment/Industzy working Party
mi.ght be established as soon as possible, designed to achieve d
_solution to the problem expounded by the Report, on the basis of =

these proposals.

"The earlier AECMA Report on this subject (Novembar 1974) was

discussed at the Government/Industry Paris Conference on 96tk March
',1975 (Minutes of which were subsequently circulated to all attendees);

vhen éovernment officials then present promised-fur%her examination of
| {he problem on receipt of the Final AECHA Repof%; aftor %Urther yosk
had been undericken on some questions exposed by the Mqrch'l975
Government/Industry Meeting. This document is thé'Fincl Repoxrt then
réquosted, which is submitted to AECMA Governments with the undni@éua

agreement of all AECHMA industries.
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L. It may be helpful to rocapitulate from the caxlior
Report that the acute naturo of the problem now and
for the futurce stems from a combination of these adverso
factorsi=
i.1, , Increased amounts at risks-
1.1.1, Constantly increasing woxrld txaffic, involving
; . (statistically) prospects of more accidents,
notwithstanding increased aviation safety,
roducing the comparotive cccident—rate pexr:
passenger seat mile;
1.1.2. Larger and more expensive aircraft, wide-
bodied jets, civil supersonic aircraft, in
the future super Jumbo Jets;
1.1.3. More passengers per aircraft; oand
1.1.4. .~ More compensation pes passenger.
1.2, Easier-to-cstablish manufacturing licbility
? Co-
("strict liebility" or "liability without faulth").
i 1.3. , By reason of 1., ond 1.2., incredsed uttempts
, - by-other purties primarily involved in losses
(including insurance underwriters) to implicate
!
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manufacturers “down the lLine'.

Sinco the March 1975 Meeting, tho entire position has |
been examined further within AECMA countries as well 63
internationally. Many AECHA Member Associations
ropresented on the AECHMA Product Liability Working GOxroup,
have cqntinuqlly re~examined the m&%%er with their own
interested Government of%ibials and nu%iohéi insurqncé
‘markets. At the same time discussions-hqve taken blace

—on-behalf of the Working Group with the U.S. Industry

| and U.5. Government officials -~ and the results of all
these investigations are embodied within this Final \

Report.

It has now becﬁme increasingly well known, thdtl
any manufacturer of any aerospdcefproduct.faces
unlimited or open-cnded exposuxe for legal
liﬁbilitiesvarising at any ?iﬁe during the "life“:
of the product of, say, Twenty years, undexr any
legol sy;tem operating anyvhere in the werld,rnON

or in the future, as yot uvnknown.

Substantial insuronce protection is available at
present and 3% is always assumed that a manufacturer

would purchase insurance protection uithin the
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Limits of (i) ovailability i.c. market cupacity,
and (1) affordobility i.o. up to a cost which

“can bo absoxbed by the price of the product without

distorting competitive trading operarion..

3.3. However, on any basis there is now a gup and aiwqys
must remuin o gap between, on the one hand,
available and offoerdable insurance protection and,
on the other hand, %Ee nature and amount of
protection roquired, in ordexr to avoi@ the prospeqtl
of adverse fincnciallcnd other conseqﬁences, -

following particularly disastzous air accidents.

3.4. This presentation accordingly rélates to the
nature and extent of the gop and how in the

generol interest of the community, the problem

could. be resolved.

4.1, -~ After the March 1975 Government/Industry Meeting,
the Working Group wus requested %o obtain an
independent repoxt on the commercial aviation

products liability insurance market. This was

accordingly obtained ond the Repozt of Mr.Roy

T . 2 ] ~ Y R v S - ®
J.M.Herrett dated 16th September 1975 is attached.
{The figures are-already out of date but current
insurance availability matches the intexvening
f_————;l:i;_ﬂ - % Appendix L
L | | S .. Documents
Coca- ocument Sharing Hub

Full document details: EURO CE/RC/77/700 8/0/F & E/RE 1977


http://www.avadocuments.com/doc/euro-ce-rc-77-700-8-0-f-e-re-1977
http://www.avadocuments.com/doc/euro-ce-rc-77-700-8-0-f-e-re-1977

EURO CE/RC/77/700 8/0/F%3%E/RE 77 WM 17L7043 0014787 9 =M

inflation factor.' It is nccossary to mention

the contrast between the duration of tho insurancoe
protection - at most one year ~ and the duration ?
of the manufacturer's exposure - up te twenty

years; 1o siress the neced for a permanent gua:antoo
as regards the "gap" between the duration and amount

of the insurcnce protcction, and the duration and

omount vithin practical limits of the manufacturex's

exXposure.

4.2. It is also to be stressed that the Merrett Opinion
reiates to the aviation products iiubility insurance
market, which.should not be confused with'dny,qfher
sel{-contained insbrance market, o.g; life, marine,

fire, accident, etc.
' 4 1

4.3. - Finally, it may be stressed that the author of. the
Merrett Opinion considers that the case submitted

by. AECMA is unanswerable.

5.1, . The only other document accompanying this Repoxt

is an AJLLA. (Aerospace Industries Association of

America) Anclysi;%of the proposals contained in the
U.S. Anderson Bill (referencq HR .7298 ) recently
(Moy 1977) introduced in Conéress (a éorresponding

Analysis of the previovs Bill 5.2992 introduced

—_—
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(Februory 1976) ot the request of ALLA, in the

Sanate was schedulod te the previous AECMA Report,
and discussed at the Paris Confercnce on 25th Hayph
19752 but this Bill fell avay at the end ol the
lact (94th) Congress, before the Bill had>recched,

the stage of Congressional hearings).

(5]
N

The toxt'nf the Anderson Bill (HR.7298) is

availeble, but it is not proposed fo-burden AECHA

' EURO CE/RC/?7/700 8/0/FxexE/RE 77 [

Governments with fhe text unless reqpired, bOCause‘
the actual provisions involve much U.S. legislative
cross—~referencing, m&king the propésals difficult
to follov in dotail’, but they qré more CLeafly

explained by the Analysis.

5,3; , Howevgr, the essence of the Bill, as Congress is
invited %b record, ié that munufacturéré are unable,
despite all possible precqutioné, té prq?ide adequate
:financial protection regarding acéident eonsequences{

wvith particulor regard to passengers.

6. The only sfateﬁen% that can be made without qdalifica%i&n
and without fear of contradiction dsiregards the
devclopmént of this proBlem during the past two yeqrsiand

~the likely future pattern is that the. position becomos

increusingly worse, involving the risk of serious adverse .

. Fn—
i o , ; .
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fxnanctul and other conscquences ov major disustors

vhich rore against the gcnoral interosts of the . commun11y.,
This is evidenced, for instance, by the encrnachment,of
the concept of stwict orrnomféult liability dgﬁins% an

innocent manufacturer, and such scrious aceidents as the

D.C.10 case, Zagreb, and Tenerife.

7. The No}king Group do not wish to accépt %ﬁe proposition
that the “yltimate" disaétér'~_of'%hégind %orwhichrfhis
Report primﬁrily relates ~'mUSt:a§tually hdppen,»beforo'
the case is proved. Howeyér, the Tenerife disaster
constitutes the worst aircraft accident in the history cof

ccivil axrline travel, involving a total of 580 fata

Pt
e

ties
.and 62 1n3urcd survivors, many sexiously znjured © 1% has
dl§o becn said that vhat happened ot Tenerlfe mm. hUVQ;
been infinitely worse but fox a'phmnce of fate, with one -

or more Jumbo Jets on an.adjacent runway locded with

passengers - so that a disaster involving fatalities
measured in hundreds might perhaps have been measured in

thousands.,

’

-8 T4 -is . therefore not to be surprised at that it hos been:
ostablished with the insurance market, and the underwriters
readily concede, that the ultimate disastor is something

which "could well hoppen"

"
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9.1, This situation thexcefore Jeads direct ly to a choice
of ono of two alicrnative courses: ofi¢ is Yo wait

for it to happei. on tho basis that it is nhow too soon

{~s has been suld ~ and it is no{ in dispute that an
ultimate disaster has not yet taken pluce, exhausting

av01lablc insurance protection and going on to

snvolve the adverse financial and othex COﬂerUOHCGS

outlined quer by this Report; Fven the D.C.10
disaster cppcors likely to be conia1nod by. the
nauroncc covers of the parties concerﬁed partly
é doubtless by reason of the fact that there was no
| lQO% licbility, but liagiliﬁies vere shared between

a number of different parties).

9.2, The other oz comtrary argument, is that when it

ceases to be too soon, it becomes 00 late: so that

=3

(as these proposals qdvocate) the possibility dhould
be aécepied and vrgent steps taken now to 'provide o
solution, albeit hopefully nevex, or scarcely evex,

to be empioyed.

10, "~ In the event thot aerospace manufacturers are left facing
open~ecnded liobilities, vhether wholly or partly on o faul

or no-fault basis, conscquences adverse %o the general

snterests of the community, may be considercd likely to
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