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PUBLIC PROCUREMENT

ouncil Decision 87/95/EEC requires refer-
ence to IT standards in public procure-
ment.

This means that when organizations in the

public sector procure IT products, they
must demand conformance to relevant IT stan-
dards.

Specific reasons for the public procurement rules
are:

e public sector bodies have as much interest in
achieving the benefits of standardization as any
other organization. Moreover, the purchasing

power of the public sector has a large effect on -

the whole market and can act as a lever for
change on the market as a whole;

¢ these public bodies {and other users with the
same interests} will only get the benefits if they
act together; so long as they all act indepen-
dently they will place conflicting demands on
suppliers and so give both themselves and the
suppliers problems.

The Decision provides a common starting point.

Basic requirements

Under the Decision, public bodies are required to
refer to European standards and pre-stan-
dards or international standards as the basis
for exchange of information and data and for
systems interoperability when procuring infor-
mation technology equipment. Procurement cov-
ers purchase or other modes, such as lease or
rental.

This basic requirement is subject to exceptions,
firstly where reference would be inappropriate (see
below), and secondly where procurement value is
below 100 000 ECU.

The organizations classified as ‘public procurers’
vary between Member States. National and local
government, and any associations which they
form, are included everywhere. The situation with
other bodies varies, depending on the national
legal system and on the particular legal status
given to a particular body in a particular Member
State.

No exemption is granted on the basis of the sector
of activity of the procurer. In this, the Decision dif-
fers from the more general Directive 77/62/EEC
on public procurement, which exempts transport,
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water, energy and telecommunications authori-
ties.

While specific exemptions are made by the Deci-
sion {Article 3.3) in the case of the equipment
procured for the provision of public networks, and
by the Treaty of Rome (Article 223) in the case of
procurement of armaments and certain secure
systems, State-run telecommunication services
and defence organizatons are covered when they
are procuring other IT equipment such -as routine
administrative systems.

Dero_gations

Exceptions (called ‘ derogations” in the Decision)
are allowed:

o for operational continuity of existing systems,
providing that there is a recorded strategy for
future transition to the use of standards;

e where the standards are technically inadequate,
or the means to establish conformity is lack-
ing;

e where a project is ‘ genuinely innovative’;

® where the use of standards would not be cost-
effective; cost-effective does not simply mean
cheapest purchase price—it implies weighing all
costs and benefits over the lifetime of the equip-
ment.

These derogations remove the obligation to refer
to standards when that would be inappropriate.
There is one more -derogation of a quite different
type: procurement below 100000 ECU is
exempted, provided that the use of standards in
later procurement over the threshold is not preju-
diced.

There is no implication whatsoever that stan-
dards are inappropriate for lower value procure-
ment. Indeed, standards are just as critical for
low-value items. Telephone handsets costing 20
ECU and private exchanges costing 200 000 ECU
both need to follow the relevant technical stan-
dards.

Rather, the reason is that other forces—including
the roll-on effect from the use of standards in
high-value procurement—can lead to the neces-
sary application of standards at the lower end of
the cost range. The aim is therefore to avoid the
bureaucracy that would be involved in applying the
Decision to the mass of low-value items which
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account for around 90% of orders but only a small
portion of expenditure.

Even so, that 100 000 ECU threshold is only pro-
visional; the Decision requires it to be reviewed
within the next three years. It may be removed if it
is being abused.

Relevant standards

The standards to which reference is required are
European standards and pre-standards, interna-
tional standards and, opticnally, draft international
standards.

Particularly important are the functional stan-
dards which provide needed selections from the
range of options in the use of international stan-
dards, and do so in a harmonized way for Europe.
(The Decision applies only to the EEC, but the
European standards are agreed in institutions in
which both EEC and EFTA countries participate
and vote.).

The effect of the rules is that in all cases where
more than one type of standard exists (e.g. an EN
and an ISO standard), then the procurer must
make reference to at least one of them. The
choice can also be left open to tenderers. If only
one type exists, then use is mandatory if that
standard is an EN, an I1SO or a stable ENV, and
optional if the standard is an unstable ENV or a
draft international standard.

The technical area coversed embraces all stan-
dards which may be used “to provide the basis for
the exchange of information and data and inter-
operability of systems’.

The most important standards in this area are
those for Open Systems Interconnection {OSI)—
indeed, OSl is explicitly mentioned in the preamble
to the Decision. Other standards concerned with
telecommunications are equally included {except
where they come within the scope of Directive
86/361, which is concerned essentially with com-
mon technical specifications of the ‘ permission to
attach’ type for equipment which will be con-
nected to public networks).

Other standards not directly concerned with inter-
change and interworking may also come under the
Decision. Some forms of interworking, for
instance, may be dependent on programming
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language or data-base compatibility, and then
reference to standards for those aspects would be
required.

Self-regulation

To avoid the creation of a new bureaucratic ava-
lanche of paper, the Decision’s requirements con-
cerning public procurement are designed to be
essentially self-regulating. No special actions are
required when standards are applied. When one
of the derogations is used as a reason for not
using standards, the required action is limited to
recording the reasons, when possible in the initiat
tender documentation.

The right to challenge such decisions is granted
and certain reasons for challenge are identified,
such as that another body has already done suc-
cessfully what the challenged procurer says is
impractical. Neither the rights nor the reasons are
exclusive : a valid challenge can come from any-
body for any sound reason.

It is anticipated that these mechanisms, requiring
documentation of non-application of standards
and granting the right to challenge, will result in
most disputes being settled locally. Community
procedures and paperwork will not be involved at
all in cases where there is no dispute or a locally
resolved dispute.

Conclusions

The Decision is aimed both at helping public pro-
curers to bring about a change which is in their
own interest and at using the weight of public pro-
curement to influence the whole market.

The Decision concentrates on higher-value pro-
curement, where a minority of orders account for
the greater part of expenditure and have a power-
ful indirect influence on the remainder.

Derogations are allowed for cases where refer-
ence to standards would be inappropriate now,
but most of the derogations are cast in a form
which will make them less applicable with the pas-
sage of time.

The public procurement requirements of the Deci-
sion should produce a marked acceleration in the
pace of standardization.
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