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Foreword

This document (CEN/TR 15855:2009) has been prepared by Technical Committee CEN/TC 351 “Construction
Products Assessment of release of dangerous substances”, the secretariat of which is held by NEN.

This document has been prepared under a mandate given to CEN by the European Commission and the
European Free Trade Association, and supports essential requirements of EU Directive(s).

This Technical Report is prepared by CEN/TC 351 "Construction products — Assessment of release of
dangerous substances" and indicates the barriers to trade as identified by CEN product Technical Committees
in relation with emission of regulated dangerous substances into indoor air, surface water, groundwater or soil.
CEN was asked in Mandate M/366 to describe if and how these barriers to trade can be resolved or prevented
by the set of standards included in the work programme.

This report looks first at existing technical barriers, but also examines whether potential technical barriers exist
and provides examples of these barriers.

However the market sometimes makes little or no distinction between a technical barrier to trade (or even a
potential barrier to trade) and the existence of barriers to the use of products that are legally placed on the
market having already met the technical standard requirements. Manufacturers are disturbed that they can
comply with the requirements of the CPD and any harmonised standards, but still encounter difficulties in
having their products specified and used, or even where they have to complete additional hurdles beyond
those required in the harmonised technical specification. As the subject came up many times, this report
contains numerous references to such “barriers to use”, but this subject will be dealt with separately in greater
detail in another report since it is not within the scope of CEN Standardisation to remove barriers to use.

Similarly, there is no attempt in this report to examine the question of trade barriers resulting from any other
market mechanisms introduced at either EU level or national level, which results in or from fiscal penalties,
quotas or international trade agreements since these are beyond the scope of technical harmonisation.

This Technical Report is expected to be used by the Commission to address the issue of barriers to trade with

Member States and to discuss with regulators their requirements to prevent harmful effects as stated in
Essential Requirement 3 of the CPD as described in the main body of the mandate M/366.
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1 Introduction and Background to the Technical Report

Mandate M/366 of the European Commission to CEN, titled: “DEVELOPMENT OF HORIZONTAL
STANDARDISED ASSESSMENT METHODS FOR HARMONISED APPROACHES RELATING TO
DANGEROUS SUBSTANCES UNDER THE CONSTRUCTION PRODUCTS DIRECTIVE (CPD), emission to
indoor air, soil, surface water and ground water”, which created CEN/TC 351, required a number of technical
reports (TRs) to assist in the process of standardisation. The first of these TRs was to establish the extent of
or presence of technical barriers to trade resulting from requirements under Essential Requirement 3 (ER3),
as perceived or experienced by manufacturers of construction products, demanded by EU Member States.

Since the CPD (Council Directive 89/106/EEC of December 21, 1988 concerning construction products) is
aiming to lift barriers to trade, there would be no point, in theory, in developing standards in CEN/TC 351 for
the purpose of ER3 if no technical barriers to trade exist.

However, the “Grounds” for this Mandate, given by the Commission, state:
‘... this standardisation mandate refers to products for which the two following conditions are fulfilled:

a) the products are or risk to be subject to technical barriers to trade arising from regulated dangerous
substances;

b) the characteristics of the products regarding regulated dangerous substances influence the satisfaction by
the construction works, in which they are to be incorporated in a permanent manner, of the essential
requirements as laid down in article 3 of the CPD and set out in terms of objectives with regard to hygiene,
health and the environment, in Annex 1 of the CPD. These works are subject to legislative, regulatory or
administrative regulations of Member States covering such essential requirements specifically in the field
of dangerous substances'.!

Further, in Clause 7 of the “Execution of the Mandate” referring to the work programme of CEN, it states:

‘It [the work programme] shall identify and cover all products or product families for which the three following
conditions are fulfilled:

— European or national regulations are limiting or banning the emission or content (see IV.8) of dangerous
substances;

— Existing or potential barriers to trade have been identified;

— Measurement/test methods for these specified regulated dangerous substances have already been
developed and are used on a national or EU level.

Considering point (a) in the “Grounds” for the Mandate it is stated that products “at risk” from technical barriers
to trade are equally important to existing barriers to trade, and also in the above Clause 7, Execution of the
Mandate, the second dash refers to “potential barriers” as well as established barriers. This makes the scope
of the work wider than simply identifying existing technical barriers.

The Mandate also specifically refers to ‘technical’ barriers to trade, and CEN is especially asked to consider in
the Work Package the following TR:

“Work Package 1: technical reports: procedures for testing and testing schemes

1. Technical Report on examples of existing and potential barriers to trade in relation with emission of
regulated dangerous substances into indoor air, surface water, ground water or soil.

1 Any other type of barrier to trade falls within Articles 30/36 of the Treaty and must be directly eliminated by the
Member States.
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This Technical Report (TR) shall indicate the barriers to trade as identified by the product Technical
Committees in relation with emission of regulated dangerous substances in indoor air, surface water,
groundwater or soil. CEN is asked to describe if and how these barriers to trade can be resolved or prevented
by the set of standards included in the work programme. This TR will be used by the Commission to address
the issue of barriers to trade with the Member States and to discuss with regulators their requirements to
prevent harmful effects as stated in ER3 of the CPD as described in the main body of the mandate.”

Therefore, this report is intended to look first at existing technical barriers, but also to establish whether
potential technical barriers exist and to provide examples of such barriers.

However the market sometimes makes little or no distinction between a technical barrier to trade (or even a
potential barrier to trade) and the existence of barriers to the use of products that are legally placed on the
market having already met the technical standard requirements. Manufacturers are disturbed that they can
comply with the requirements of the CPD and any harmonised standards, but still encounter difficulties in
having their products specified and used, or even where they have to complete additional hurdles beyond
those demanded in the harmonised technical specification. As the subject came up many times, this report
contains numerous references to such “barriers to use”, but this subject will be dealt with separately, and in
greater detail, in another report since it is not within the scope of CEN Standardisation to remove barriers to
use.

Similarly, there is no attempt in this report to examine the question of trade barriers resulting from any other
market mechanism introduced at either EU level or national level, which results in or from fiscal penalties,
quotas or international trade agreements since these are beyond the scope of technical harmonisation.

2 Implementation of this Work Item

2.1 Administrative Procedures and Objectives

2.1.1 General

At its inaugural meeting in Malta in April 2006, the members of CEN and CEN/TC 351 agreed to create a
number of Task Groups, including Task Group 1 (TG 1). TG 1 was to respond to the TR on Barriers to Trade.
A small core group of members, in consultation with a larger ‘consultation’ group created a proposal to tender
for the creation of the TR1. The tender called for, inter-alia,

‘a preliminary report to provide information on technical barriers to trade in construction products, as EU
producers exporting products to other Member States might encounter them. The information should
enable decisions on the necessity for agreement on harmonised test methods. Any difficulty of a producer
exporting his construction products to another Member State because of differences in regulation
regarding the environmental aspects of the product should be regarded as a barrier to trade.’

It was agreed that at least 10 European trade associations would be interviewed on this topic with preliminary
information and questionnaires being sent in advance.

2.1.2 Concepts and Scope of Barriers to Trade

Although the principle emphasis of the Mandate and the report was ‘technical’ barriers to trade, discussions
outside of the TG meetings with the Commission DG Enterprise, established that the Commission was
interested in all barriers to trade including barriers to “use” although it was acknowledged that such barriers
could be beyond the scope of CEN harmonisation activities. The Commission also confirmed that the
presence of a single national requirement and test method was sufficient grounds for commencing
harmonisation procedures since the presence of an existing requirement and test method may create a future
barrier to trade scenario — see later.

As well as establishing the presence of any true ‘technical’ barriers to trade, TG 1 therefore also considered

that other barriers to trade might exist which may not be under the usual definition of a ‘technical barrier’. In
particular, TG 1 thought it necessary to investigate indirect technical requirements or barriers to trade that
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might have an impact on construction products one way or another, especially if due to de facto regulations or
national requirements. It was therefore considered relevant and useful to include in the report some examples
of the various types of barrier to trade where they may directly impact the ‘use’ of a construction product in
one or more Member States compared to the rest of Europe.

2.1.3 Barriers to Trade or Barriers to Use

Initial concepts of the different types of barriers in the market place were considered and some examples were
provided to consultees to assist in their understanding of the issues and hence their responses. These
included voluntary market measures and specific national requirements, whether notified regulations or
recommendations. Market measures can become de-facto barriers.

Opinions on what constitutes a barrier to trade vary but national regulatory ‘barriers’ can be created within the
European legal framework. Some regulations, such as the new REACH Regulation for health protection,
provide common European levels of protection but the CPD defines Essential Requirements that are open to
interpretation by Member States. Under Article 95 of the EU Treaty, the grounds for derogation from a
harmonised level are strict, but greater freedom is afforded to countries when they implement non-harmonised
levels of protection for health or environment in construction works. According to case law in the European
Court of Justice, a measure should be proportional and reasonable, and it can take precedence over other
regulations such as Public Procurement. A Member State may have a legitimate health and safety
requirement based upon their perception of risk, which is different to that usually accepted in most other
Member States. The Member State then notifies this proposed regulation and provided no justifiable and
sustained objections are received from other Member States the regulation is adopted and then cannot be
regarded as a legal barrier to trade, although it can create a distortion in the market place and possibly result
in the creation of different products for each market area. It may also result in different certification
requirements for a similar end use in different countries.

The Notification process (98/34 procedure) is seen as being complex for industry and in many cases is not
understood. Failure of industry to ask their member state authority to raise objections (either due to lack of
knowledge of the proposal, or due to lack of understanding) can result in ‘approval’ of the new regulation.
When in force the industry only then sees the problem and encounters barriers to the use of their products.
Even if objections are registered, they may not be considered sufficient to stop the implementation.

Alternatively, it has also been suggested that a similar type of Member State requirement, purported to be
needed for health and safety reasons, and based upon a stated demand for a higher level of protection than
that generally accepted in the EU, is actually a market protection measure to make the sale of cheaper
imported products more difficult. 2 Such measures can be very difficult to identify and the health or
environmental grounds for requiring levels of performance higher than those adopted for CE Marking in other
countries may not be clear, but they would have the impact of raising the market price for affected products in
the Member State by restricting free trade or use of products carrying CE Marking. This type of barrier has
been justified in certain markets as a necessity to ensure that sufficiently high levels of quality are achieved.
This questions a possible conflict between the meeting of CE Marking requirements — conformity with ER3
and minimum national legislation — and what is perceived by others as a ‘minimum practicable level of quality’.
The latter implies that unless a certain (higher) quality standard, or a certain level of conformity assessment
(including third party factory control), is achieved, then long term product performance or safety will not be
guaranteed. However, this still effectively constitutes a barrier to trade.

Within the scope of the mandate of CEN/TC 351, it would not have been possible to attempt to quantify the
scale and impact of any measures such as the above, but it was felt that these issues could be explored in
looking at consultees’ perceptions about market measures. This, it was hoped, would give examples of the
concerns, which may need to be addressed elsewhere.

2 Note: This explanation is not universally accepted by Member States. An alternative opinion is that although Member
States may be tempted to argue for restrictions allegedly based on health or environmental grounds to protect their home
industry from imports, but such measures could also make it more difficult for the home industry to export their products
abroad. Therefore, it is argued that disguised restrictions cannot generally be regarded as an attractive policy instrument.
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2.2 Questions to Consultees

To establish the scale of standardisation work in the product area concerned, consultees were asked to list
the presence of applicable harmonised or European test methods applicable. Non-harmonised methods were
also reviewed.

From the presence or otherwise of harmonised product standards and/or test methods, consultees were
asked to consider the existence of technical barriers to trade, either through the existence of multiple test
methods (and hence multiple testing for the same product/application), or by lack of recognition of existing
European or national test methods in a specific Member State, or by the demand to use specified nominated
test laboratories to achieve certification for use for their product in that market.

Consultees were also asked to consider whether any de-facto regulations or market restrictions affected the
sale or use of their products in one or more countries. Such de-facto regulations or market restrictions could
be due to national worker protection requirements affecting the way in which a product may be used, or could
be due to the national market demand for compliance with ‘voluntary marking’, quality schemes or certification
marks leading to a perceived de-facto regulatory requirement. In such cases, there is no legal or technical
restriction on a product which carries CE Marking but it becomes “normal” that only products carrying a certain

additional mark (perhaps indicating higher or local quality standards) will end up being the only ones specified
or requested by the market place.

3 Industry Groups

The following industry groups, selected by virtue of their interest in the work of CEN/TC 351, their product
ranges and diversity, and their presence in European standardisation work, were contacted by mail and
telephone to arrange their availability for interviews and/or written feedback on the issues of barriers to trade
as required by TG 1 and the Mandate:

— BIBM - pre-cast concrete;

— BING - polyurethane foam;

— CEI-Bois — wood;

— CEMBUREAU - cement;

— CERAME-UNIE - ceramic industries;

— EAACA — aerated concrete;

— EFCC - construction chemicals;

— ERMCO - ready mixed concrete;

— EUMEPS - expanded polystyrene;

— EURIMA — mineral wool;

— EUROFER - iron and steel;

— EUROGYPSUM - gypsum,;

— GEPVP —flat glass;

— TEPPFA — plastic pipes;
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