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Foreword by lain Osborne

Foreword by lain Osborne

All air passengers head to the airport expecting the same thing: to arrive at
their destination safe and on time. The maijority of people do just that. But
millions of passengers every year suffer inconvenience and expense because
of flight delays and cancellations.

European regulations protect passengers when disruption occurs. They are
entitled to financial compensation for cancellations and long delays that
are within the airlines’ control and inherent in the operation of the airline.
While the regulation has been in force for 10 years now, the issue of when
compensation should apply has been the subject of fierce debate, often
played out in the courts and regularly making headline news.

But the Supreme Court's decision in October 2014 not to hear an appeal
from Jet2 in the Jet2 v Huzar case provided much needed clarity for

UK passengers. In effect, it meant airlines must pay compensation for
disruption caused by ordinary technical faults to aircraft. The Supreme
Court's decision not to hear Thomson's appeal in the Dawson v Thomson
Airways case also cleared up the issue of how far back passengers can go
when claiming for disrupted flights: they are entitled to take court action for
flights going back six years'.

So the law is clear. The highest court in the land has made its decision and
passengers are right to expect airlines to abide by it. But we know of cases
where passengers have still been refused compensation.

As the UK's enforcement body for passenger rights, we believe passengers
have a right to know if airlines are complying with the law or not. We've
reviewed the compensation policies of the top 15 airlines operating in the
UK — covering around 80% of the UK market — and challenged them to see
if they are abiding by the Court of Appeal's decisions.

I'm pleased to say that the vast majority of these airlines are respecting the
court’s decision and paying compensation. The decision of the Liverpool
County Court handed down at the end of February to deny requests made
by Jet2, Wizz Air and Ryanair to further stay claims pending the outcome

of a case in Europe supports the actions of the majority of airlines and the
position adopted by the CAA. But we were extremely disappointed to find
that it appears a small number of airlines are letting their passengers down
by failing to consistently pay compensation and also applying a two year
limit to claims.

We were also disapointed that one airline, Aer Lingus, was uncooperative
and that we were only able to gain the required assurance by using our
formal information gathering powers.

1 in England, Wales and Northern Ireland. In Scotland a five year limit applies. Documents
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Foreword by lain Osborne

...the law Is clear. The highest court in the
land has made its decision and passengers
are right to expect airlines to abide by it

With the law clear, passengers rightly expect airlines to abide by it and
expect the CAA to enforce it. We are now commencing the legal phase of
our enforcement process under Part 8 of the Enterprise Act 2002 against
Jet2 and Wizz Air. We are also using our Part 8 powers to obtain further
information from Ryanair on their approach to assessing passenger claims
for flights disrupted by technical faults.

lain Osborne
Group Director for Regulatory Policy
Civil Aviation Authority

Document Sharing Hub
Copyright United King@ﬁ\ﬂipwm@@mhﬁmth ority ) ) ) 3
Provided by IHS under License with UKCAA Licensee=Marshall of Cambridge Aerospace/9992343100, User=john, albert

No reproduction or networking permitted without license from IHS Not for Resale, 04/18/2016 00:15:29 MDT

Full document details: UKCAA CAP 1275 2015


http://www.avadocuments.com/doc/ukcaa-cap-1275-2015
http://www.avadocuments.com/doc/ukcaa-cap-1275-2015

Introduction

Introduction

1. When flights are cancelled or delayed or passengers are refused
boarding, European law (Regulation EC 261/2004?, referred to hereafter
as 'the Regulation’) provides a set of rights that apply to all those
departing from UK airports and returning to the UK on a European
airline.

2. The CAA, as the body responsible for enforcing these rights in the UK,
has undertaken a number of steps to ensure that airlines understand
their obligations and has begun a process of gaining assurance that
these obligations are being met.

3. In addition to the planned programme of themed compliance reports
(as initiated with this report and the compliance report on the provision
of information during disruption), the CAA may also publish reports on
specific issues where it feels doing so would benefit consumers.

4. This report has been compiled to assess the impact of recent court
decisions. One looked at whether technical faults on an aircraft could
be considered to be an extraordinary circumstance and therefore allow
the airline to avoid paying compensation (in the Jet2 v Huzar case). The
other looked at whether the time period for bringing a claim under the
Regulation can be restricted (in the Dawson v Thomson Airways case).

5. Publishing the information in this report should allow consumers to
take an informed decision when making their booking based on how
they are likely to be treated if they experience disruption. Airlines may
feel they have a legitimate legal argument, however we are extremely
concerned that failing to consistently assess claims or limiting the time
period in which a claim can be made, could result in valid claims being
rejected.

2 Regulation (EC) No 261/2004 establishing common rules on compensation and assistance
to passengers in the event of the denied and of cancellation or long delay of flights Docu ments
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Financial compensation

Financial compensation

Technical faults and ‘extraordinary
circumstances’

6. Financial compensation applies if a passenger is denied boarding,
when a flight is cancelled or when a flight is delayed on arrival by 3
hours or more.

7. In cases of denied boarding, compensation is payable regardless

of the reason why it occurred. However, for cancellations and long
delays, compensation is not payable if the airline can prove that the
disruption was caused by an ‘extraordinary circumstance’ and that it
took reasonable measures to avoid the disruption. The Regulation does
not define what is meant by an ‘extraordinary circumstance’ and it has
been the subject of a number of legal cases in the European Courts as
well as in the domestic courts of EU Member States, including the UK.

8. The issue of whether a technical problem with an aircraft, which
ultimately leads to the flight being cancelled or suffering a long delay,
constitutes an extraordinary circumstance has been considered by both
the European Courts and also by the Court of Appeal of England and
Wales.

9. InJune 2014, the Court of Appeal found in the Jet2 v Huzar case that,
for a technical problem to constitute an extraordinary circumstance,
the circumstances must be out of the ordinary. The Court’s view
was that, although the fact that a particular technical problem may
be unforeseeable, this does not mean that it is out of the ordinary
or unexpected. Indeed, the Court's view was that difficult technical
problems arise as a matter of course in the ordinary operation of a
carrier's activity — some may be foreseeable and some not but in
general they are properly described as inherent in the normal exercise
of the carrier's activity.

10. Notwithstanding the JetZ v Huzar judgment, European case law (in
particular the Wallentin-Hermann v Alitalia® case) still applies and
therefore there may be technical faults that are not inherent in the
ordinary operation of a carrier’s activity, for example where the fault is
the result of a hidden manufacturing defect, and hence such technical
faults could constitute an extraordinary circumstance.

3 TheWallentin-Hermann judgment considered the issue of how far technical problems
could be considered to be extraordinary circumstances and the steps airlines have to take
to prove an extraordinary circumstance existed and that it took all reasonable steps to

avoid the resulting disruption. Documents
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Financial compensation

11. Jet2 asked the Supreme Court to hear an appeal in the Jet2 v Huzar
case and, while awaiting the Supreme Court’s decision on whether
to hear the appeal, many airlines put passengers’ claims on hold. The
Supreme Court announced on 31 October 2014 that it would not hear
the appeal and therefore the ruling from the Court of Appeal in the Jet2
v Huzar case, along with the pre-existing EU case law, applies. This
position was further endorsed last month when Liverpool County Court
decided not to allow airlines to stay claims pending the outcome of a
case being brought in Europe®.

12. Annex 1 sets out the CAAs view of the legal position on financial
compensation along with a brief explanation of the EU and English
case law.

Time limit for making a claim

13. The Court of Appeal also heard a case which considered the time limit
in England and Wales for making a claim under the Regulation. It issued
a decision on the Dawson v Thomson Airways case in June 2014 and
found that the time limit was six years from the date of the flight.
Thomson Airways also asked the Supreme Court to hear an appeal, but
this was turned down in October 2014.

14. Annex 1 sets out the CAAs view of the legal position on the time
period for making a claim along with a brief explanation of the EU and
English case law.

How are airlines handling claims following the
Court of Appeal judgments?

15. Following the Supreme Court’s decisions in October 2014, we wrote
to all airlines and set out our expectation that they would now begin
to settle claims that had been put on hold. As part of this report, we
asked the largest fifteen airlines by passengers carried to confirm
that they are now paying claims in accordance with the Jet2 v Huzar
and Dawson v Thomson Airways judgments. We also asked them
to confirm that they are applying the updated CAA guidance on
extraordinary circumstances.

16. The questions asked are set out below, followed by a table of
responses. Full responses can be found at Annex 2.

4 Jet2, Wizz Air and Ryanair made various applications to the court for a stay (or delay)
to be applied to claims on the basis that the outcome of a case being heard by the
European Court (Van der Lans v KLM) may have a bearing on whether the extraordinary
circumstances defence could be used. The Judge rejected the application and supported
the use of the Jet2 v Huzar judgment as relevant and appropriate case law.
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Financial compensation

Payment of claims

17 The CAA asked:

a) Following the Jet2 v Huzar judgment the CAA published updated
guidance (CAA List) on the incidents that could be considered to be
an ‘extraordinary circumstance’. Please confirm that you apply this
guidance when considering compensation claims.

b) Are you paying passenger claims for compensation that fall within
the scope of the Jet2 v Huzar judgment?

c) If you are not paying passenger claims, please explain what
approach you are taking to these claims and your reasoning for not

paying.

Time period for making a claim

18. The CAA asked:

a) The Dawson v Thomson Airways judgment confirmed that the
limitation period in the UK for taking a case to court in respect of
the Denied Boarding Regulations is 6 years. Please confirm that
you apply this limitation period.

b) If, for any reason, you apply a different limitation period, please
explain what it is, how you apply it in practice (for example through
your Terms and Conditions), and why you consider it is not in
conflict with the Dawson v Thomson Airways judgment.
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Financial compensation

Summary of responses

19. These questions were put to the airlines to provide assurance to
the CAA that they are complying with the Regulation including all
relevant case law. This assurance was received from the majority of
respondents, as the table below shows.

British Airways v v
easyJet v v
Ryanair Seeking to stay some claims v
Thomson Airways v v
Flybe v v
Monarch Airlines v v
Thomas Cook Airlines v v
Virgin Atlantic v v
Jet2.com Insufficient assurance x
Emirates v v
Lufthansa v v
Aer Lingus v v
Air France KLM v v
Wizz Air Insufficient assurance x
United Airlines v v
CAA Action

20. Jet2 had previously been seeking to stay claims for compensation
for disruption caused by technical faults. Jet2 has now confirmed to
us that it will begin processing claims in accordance with the Huzar
judgment. However, given that the airline has changed its position at
the last minute, and given that it has provided us with no detail beyond
the statement that it will begin processing claims, we do not feel that
we have sufficient assurance that Jet2 will apply the Huzar judgment
correctly. In addition, Jet2 has maintained its position of applying a 2
year claim limit in its contractual terms. We have therefore begun the
legal phase of our enforcement process against Jet2 using our powers
under Part 8 of the Enterprise Act 2002.
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