CAA’s response to consultation CAP 1261

On 27 February 2015 the CAA published a consultation ‘Review of advice on SES Market Conditions
for Terminal Air Navigation Services in the UK’ (CAP 1261). The consultation closed on 30 March
2015.

This document sets out the key details of the responses received and the action, if any, the CAA
proposes to take. It also highlights amendments made to the substantive advice, published alongside
this as CAP 1293, as a result of the consultation.

This document is to be read in conjunction with the final advice published as CAP 1293.
The consultation received five responses:

e Gatwick Airport Ltd (GAL);

o IATA;
e London (Heathrow) Airport Consultative Committee (LACC);
e NATS; and

e NATS Trade Union side (NTUS).

The remainder of this document sets out the commentary received from IATA, NATS and NTUS, and
the CAA’s consideration of that response.

GAL provided a positive response with no points on the CAA’s analysis. The CAA welcomes its
response and considers it requires no further action. Similarly the LACC provided a response in
support of IATA’s submission; this is therefore dealt with as part of that discussion.

IATA’s comments

IATA raised a number of points with regards to the CAA’s assessment. Primarily, these are focussed
around a different interpretation of the test and the evidence that the CAA has collected.

On the substance of the test IATA considered that the market conditions are not adequately
demonstrated. IATA considered that there is insufficient evidence on which to base the CAA’s
analysis and that the contract round in 2017-18 will provide additional data for the test. IATA
contends that the evidence presented within CAP 1261, in fact, reinforces the earlier position of CAP
1004. Specifically, CAP 1261 demonstrates that barriers still exist with regards to criterion 1, 2 and 3.

Further, IATA considers that the CAA has not met the requirements of Criterion 6 by assessing the
towers as a group. It also takes the view that, in undertaking an assessment of the towers on a group
level, the CAA has not taken account of conflicts within the evidence presented for crierion 1, 2 and
3.
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IATA also considered that the CAA has misinterpreted the required assessment; with the CAA having
considered the ‘presence of market conditions’ rather than whether the market is ‘subject to’
market conditions. In conclusion, IATA considered that the CAA should take a prudent approach at
this time and not recommend that the DfT seeks derogation.

CAA review of IATA’s comments

The CAA does not agree with IATA’s interpretation of the evidence presented in CAP 1261 and
considers that events illustrate that there has been a significant shift in the market: the fact that
major airport operators are now actively seeking to put TANS provision out to (formal or informal)
tender and, further, to change suppliers, is strong evidence of this. As such, it appears that the
barriers that the CAA had previously identified in CAP 1004 (and set out in Chapter 5 of CAP 1293),
are now much lower than the CAA previously considered them to be.

In addition, the CAA does not consider that the existence of “market conditions” would mean that
there would be no barriers to entry at all. The nature of the TANS service in itself means that there
will likely be a certain level of investment up front to provide the necessary supporting
infrastructure, not least those arising from the safety critical nature of the service and the need to
commit to provide the service for a suitable period of time.

The CAA agrees with IATA in that the 2017-18 contract round will provide additional data on which
to assess the test. However, the CAA considers that there is sufficient evidence already to show that
market conditions are present in the provision of TANS in the UK. The CAA is, however, aware that
the next contracting round is important for maintaining the continuing development of market
conditions in the long-term. The CAA has undertaken to keep the market under review during this
period.

The CAA has set out in detail in Chapter 6 its reasoning for not considering it appropriate to assess
the towers on an individual basis for criterion 6 and will continue to conduct reviews on the basis of
the market as a whole, and not at individual airports.

As to the interpretation of the test, it is clear from Article 3 that the test is whether the market is
subject to market conditions as set out in Annex 1 of EU 391/2013. The CAA considers that this is
identical to market conditions being in existence, the text at 6.19 has been clarified to reflect this.

CAA conclusions

For the avoidance of doubt, the CAA considers that the test is passed. The CAA has, however,
commented that it does not consider that this test is the same as those which it may apply in the
exercise of its competition law powers, as detailed in chapter 1 of the CAP 1261. Even if the
derogation is granted, the CAA will continue actively to monitor the development of the market and
will take action to protect or promote competition where appropriate within the scope of its
powers. The CAA, in its regulatory judgement, considers that its assessment is prudent and reflects
the evidence that it has gathered during this review. Furthermore, the CAA considers that the
provision of TANS through a competitive market, rather than through regulated provision, is the best
route to secure benefits for consumers in terms of cost and service quality.
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