Consumer Panel response to CAA
Consultation on Policy for ADR applicants
and approved ADR entities, CAP1324

Introduction and background

1. The Panel welcomes this CAA consultation: its subject matter and the
proposals in it are of considerable relevance to consumers and of great interest
to the Consumer Panel. The CAA states that it has been in discussions with
stakeholders on further potential enhancements to the ADR policy, both to
make ADR work better for consumers and to encourage airlines that do not
currently participate in ADR to consider the merits of the schemes that are
offered by the two CAA-approved ADR bodies (namely CEDR and
AviationADR).

2. The key focus of the consultation is about allowing complex or novel issues with
wider implications (for example, airline strikes) to be determined through a
process involving the CAA, or ultimately by the courts. The consultation
document also proposes trust account arrangements for paying consumer
awards, the opportunity to handle claims on a flight basis, and safeguards in
non-regulated ADR schemes.

3. It is possible that airlines that are not currently members of an ADR scheme
would be willing to join following the proposed changes. In our view this would
be in the interests of consumers. For example, Ryanair was a member of
AviationADR, but it left when that scheme decided that flight cancellations
caused by strikes by Ryanair's own staff could not properly be classed as
attributable to “extraordinary circumstances”, and that therefore consumer
compensation complaints should be upheld. The underlying issue of
cancellations caused by airline strikes is awaiting final determination in a legal
case between Ryanair and the CAA — precisely the way that the Consultation
Paper proposes big issues like this should be determined. In a response to the
DfT’s Aviation Strategy 2050 in June 2019, Jet2 detailed its concerns about the
current way major issues would be decided by an ADR scheme, but indicated
that if changes along the lines of those proposed in the Consultation Paper were
made, it would consider joining one of the schemes.

Poor presentation of this Consultation

4. The Consumer Panel was made aware by the CAA of the general ideas behind
the proposal for novel and complex cases in August 2019 and made comments
to the CAA in September and October. The Panel heard nothing more of the
proposal until it was notified that this Consultation had been launched. The
Panel was not given the opportunity to comment on it in advance. The Panel is
strongly critical of the way that this Consultation has been presented. Although
placed on the Citizen Space of the CAA website, it has clearly not been drafted
or presented with citizens or consumers in mind. There is little excuse for this.
The substantive proposals have been under consideration by the CAA for
nearly a year. This is nevertheless a public consultation and the CAA should be

Documents

Document Sharing Hub
Page 1 of 12

Full document details: UKCAA CAP2115 2021


https://consultations.caa.co.uk/cmg/policy-for-adr-applicants-and-entities/
https://www.jet2.com/News/Jet2_com_Response_to_Aviation_2050_Consultation/
https://consultations.caa.co.uk/
http://www.avadocuments.com/doc/ukcaa-cap2115-2021
http://www.avadocuments.com/doc/ukcaa-cap2115-2021

and be seen to be consulting everyone: ADR schemes, airlines and airports,
consumers, consumer organisations, and other stakeholders such as claims
management companies and specialist lawyers and legal firms.

5. The ‘Overview’ section does not begin to explain the effect of the proposals,
merely stating that they are designed to encourage non-ADR-participating
airlines to sign up to an ADR scheme. The ‘Why We Are Consulting’ section
just appears to apologise for consulting airlines and airports rather than
merely the ADR schemes. There is no mention of consumers. The text of the
consultation is simply the legal text of CAP1324 with the proposed
amendments shown in track changes. There is no text to explain how the
effect of the proposals would work in practice or how they would affect
consumers who might have claims that could be impacted.

6. The Consultation has been so poorly presented that consideration was given
to whether to propose that it should be withdrawn and re-issued as a redrafted
and better presented consultation that complies with good practice guidelines
for _public consultations. However, despite the inadequate presentation, the
reluctant conclusion was that the balance of advantage for consumers lies in
for pressing on and ultimately seeing these two airlines, and perhaps others not
currently ADR scheme members, actually joining or re-joining a scheme.
However, the Panel believes that changes should be made to the detail of the
proposed arrangements in order to recognise consumer interests properly.
Given the poor presentation, it would be helpful for the CAA to publish an in-
depth response to this consultation, setting out its response to the issues and
guestions posed by respondents and setting out a proposed way forward. The
CAA should not publish such an inadequately presented paper for public
consultation again.

How often would the arrangements for complex and novel issues be needed?

7. The CAA states that on very rare occasions, an individual passenger complaint
will raise an issue that is genuinely complex and novel in terms of its broader
applicability. Such cases might involve circumstances that have not previously
occurred, and/or where there is no established case law or clear principles for
determining the outcome of the case. In such cases an alternative approach
that incorporates the views of the CAA as well as those of the airline, the ADR
body and the passenger, may be more appropriate, it says. For those complex
and novel cases where a consensus cannot be reached between the CAA, the
ADR body and the airline, the CAA’s view is that the issue, and by extension
the complaint, would be most appropriately resolved through the courts. In the
CAA’s view, only one or two complaints each year are likely to be considered
complex and novel in this sense.

Should the new arrangements for “novel and complex” cases be part of the
requirements for ADR schemes?

8. The CAA does not propose to require approved ADR schemes to adopt the new
arrangements. It merely proposes that if an ADR scheme decides to offer
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arrangements for deciding novel or complex issues outside the normal ADR
process, the scheme and the relevant airlines must comply with the
requirements set out in a new appendix to the Policy. One of the two schemes
might decide to do so and the other not — or indeed neither might decide to do
so. Although the CAA states that it has been in discussion with the schemes, it
does not indicate whether either or both schemes are likely to be interested in
adopting the new arrangements. While recognising the constraints of the ADR
Regulations in which the CAA has to operate, nevertheless it would be helpful
for the Consultation Paper to consider the effect if one scheme adopts these
proposals but the other does not.

The steps in the process proposed to be adopted in potentially novel and
complex cases.

9. The proposals lay down an elaborately choreographed set of steps to be
followed involving initially just three parties — the airline, the ADR body and the
CAA.

Deciding whether the matter is genuinely novel or complex

10.The initial move begins with an airline that is notified by an ADR body of a
complaint that it (the airline) considers raises complex and novel issues. The
airline has 14 days in which to notify the ADR body of its view. Within the next
7 days, the ADR body must tell the CAA, and must confirm whether it (the ADR
body) agrees that the matter is novel or complex. The CAA will then arrange a
discussion involving the CAA, the airline, and the ADR body and in the following
21 days it will seek to reach agreement. If agreement cannot be reached, then
the member airline can instead confirm its view that the complaint raises
genuinely complex and novel issues. If it is agreed that the matter is novel or
complex the complaint file will be transferred to the CAA for it to put forward a
view on the application of the “extraordinary circumstances” test. In the
meantime, the person variously referred to as “the complainant” or “the
passenger” is told by the ADR body that consideration of the complaint will “be
informed by the CAA assessment”. At this point all other cases concerning the
same issue will be put on hold, pending the outcome of the assessment.

11.However, the CAA does not explain what happens if no agreement is reached
and the airline insists that the matter is novel or complex. There appears to be
some kind of stalemate. The CAA should explain what is expected to happen
in this situation.

The CAA’s assessment process

12.0nce it is agreed that the complaint does raise a novel or complex issue, the
complainant/passenger is for the first time permitted to be involved. The
complainant, the airline and the ADR body may then make submissions on the
main question as to whether the circumstances encountered by the airline
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should properly be classified as extraordinary or not. These submissions should
be made to the CAA within 35 days, with all these submissions being shared
with all parties. The CAA may hold discussions or meetings with “the parties”
and will consider whether to invite parties to reply to submissions made. Any
meetings or further submissions must happen within 28 days of the expiry of
the 35 day deadline. The CAA is then to issue its assessment to the parties as
soon as reasonably practicable.

13.1f the CAA’s assessment does not support the airline’s position, the airline has
14 days in which either to accept the assessment in which case the ADR
scheme will finalise its adjudication; or to lodge an objection and then notify
the CAA that it will issue legal proceedings, in which case these must be
issued within three months of the assessment. Should it fail to confirm this, or
fail to subsequently issue proceedings within the time period specified, the
ADR scheme rules will set out that the member airline will be deemed to have
accepted the CAA’s view and the final adjudication by the ADR body. The
member airline will then have 14 calendar days to comply with the
adjudication and to provide evidence which satisfies the CAA of compliance.

The Panel’s view: transparency

14.When the Panel was first informed of the general ideas behind these proposals,
it urged the CAA to incorporate transparency into these arrangements. What is
proposed is far from transparent. There is no suggestion in the Consultation
Paper that any of this process would be open to public comment or scrutiny,
despite the fact that these proposals are designed to affect potentially large
numbers of other people and organisations. The tripartite discussions or
submissions are all apparently to be private.

15.Under the heading ‘Transparency’, the CAA states that the CAA, the airline and
the ADR body will share with each other relevant correspondence. It does not
mention the complainant/passenger. This is a very limited model of
transparency. Only when the ADR scheme has made a final adjudication does
the CAA propose that details of the case be made public on the ADR body’s
website.

16.The outcome — the CAA’s final assessment — represents a significant regulatory
policy decision following private tripartite discussion. That is not the way
regulatory policy decisions should be made. Public policy demands that such
decisions should be preceded by open public consultation. Although not
technically binding, that decision will have implications for the other
stakeholders, including consumers and consumer bodies, other airlines, and
the other ADR scheme, none of whom, it appears, will have been made aware
of these discussions — or necessarily the outcome. Although public consultation
would increase the timeframe, on balance the Panel considers that
transparency is key here.

17.In particular the Panel urged the CAA to consider the position of consumers
who have potential claims that may turn on the issue under scrutiny, or who
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